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1.0 INTRODUCTION 

This Institutional Control Implementation and Assurance Plan (ICIAP) describes the plan to 
implement, maintain, and monitor institutional controls (ICs) at the FMC Operable Unit (OU) of 
the Eastern Michaud Flats (EMF) Superfund Site.  The ICs described herein are intended to 
protect the integrity of the remedy and to preclude future uses at the FMC OU Site that would 
result in unacceptable risks from exposure to contaminants in accordance with the Interim 
Amendment to the Record of Decision for the EMF Superfund Site FMC Operable Unit 
(IRODA; EPA 2012a) that was issued by the U.S. Environmental Protection Agency (EPA) 
Region 10 on September 27, 2012 and the Unilateral Administrative Order to FMC for Remedial 
Design and Remedial Action (RD/RA), EPA Docket No. CERCLA-10-2013-0116 (UAO; EPA 
2013a), that became effective on June 20, 2013.   

EPA defines ICs as “non-engineered instruments, such as administrative and legal controls, that 
help to minimize the potential for exposure to contamination and/or protect the integrity of a 
response action (EPA, 2012b).”  ICs are a subset of Land Use Controls (LUCs).  LUCs include 
engineering and physical barriers, such as fences, as well as ICs. The selected remedy described 
in the IRODA (EPA, 2012a) specifies the LUCs to provide for protection of human health and 
integrity of the remedy.   

ICs assist in achieving Remedial Action Objectives (RAOs) by: 1) limiting land or groundwater 
use/access, and 2) providing information that helps modify or guide human behavior at locations 
where use and access restrictions are necessary.  For example, the selected remedy for the FMC 
OU includes engineered caps to cover contaminated soils and ICs (e.g., excavation prohibitions) 
and access restrictions (e.g., fencing). EPA generally divides the types of ICs available into four 
general categories:  

1) Governmental controls (e.g., zoning, local ordinances);  

2) Proprietary controls (e.g., easements, restrictive covenants);  

3) Enforcement and permit tools (e.g., consent decrees, administrative orders); and,  

4) Informational tools (e.g., notices filed in the land records, advisories).  

This ICIAP is a dynamic document that will be updated based on EPA comments on this draft 
plan, and will be revised as necessary as the remedial design (RD) and remedial action (RA) 
progress.  Many of the details for the ICs required at the FMC OU will be determined during the 
RD process, which is currently underway.  Final surveys of remediated areas that will be subject 
to ICs will be conducted upon completion of RA construction.   
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The ICIAP will be finalized upon completion of the RA.  The ICs that are implemented pursuant 
to this ICIAP may be modified over time following implementation of the RA based on post-RA 
monitoring. 

This ICIAP has been prepared in accordance with EPA guidance regarding development, 
implementation, monitoring and enforcement of ICs (EPA 2012b; EPA 2012c; EPA 2013b).  
Because most of the FMC OU is located within the exterior boundaries of the Fort Hall Indian 
Reservation, the guidance consulted in development of this document included Implementing 
Institutional Controls in Indian Country, issued by the EPA Office of Site Remediation 
Enforcement, Office of Enforcement and Compliance Assurance, in November 2013 (EPA 
2013b).  That guidance focuses on BIA-administered trust lands and other lands owned or 
controlled by Tribes or Tribal members, and does not specify any additional IC requirements that 
must be met by non-Tribal member owners of fee property within Indian reservations such as the 
FMC OU property.  That guidance therefore did not provide an independent basis for the 
provisions of this ICIAP.   

2.0 SITE DETAILS 

2.1 SITE DESCRIPTION 

The FMC OU, which includes the former plant process areas, other areas related to the plant 
operation, and adjacent FMC-owned properties, occupies approximately 1,450 acres in Power 
County, Idaho on privately-owned fee land, most of which is located within the exterior 
boundaries of the Fort Hall Indian Reservation (see Figure 1). 

The FMC elemental phosphorus facility, occupying most of the property that FMC owns south 
of Highway 30 near Pocatello and referred to as the “FMC Plant Site,” ceased production in 
December 2001.  From 2002 through 2006, the facility was decommissioned and its 
infrastructure was demolished to ground level.  The FMC facility operated essentially 
continuously from 1949 (prior to that time the site was primarily in agricultural use) through 
2001. 

2.2 BRIEF SITE HISTORY 

The FMC facility produced elemental phosphorus from phosphate-bearing shale ore mined 
regionally.  The shale, combined with coke and silica, was fed into four electric arc furnaces 
located in the furnace building.  The furnace reaction primarily yielded gaseous elemental 
phosphorus, carbon monoxide gas, slag, and ferrophos (FeP).  The elemental phosphorus gas was 
subsequently condensed to a liquid state and stored in sumps and tanks prior to shipment off-site 
as product.  Elemental phosphorus will burn upon contact with air.  Therefore, to prevent 
oxidation, the condensed phosphorus product was kept covered with water from the time it was 
produced through loading and transport off-site.   
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Some feed stocks, byproducts (including air emissions) and products of historical operations at 
the FMC Plant Site contain elevated levels of constituents of potential concern (primarily metals 
and radionuclides).  Historical management of these materials has resulted in impacts to soils and 
shallow groundwater at the FMC Plant OU.  In addition, downgradient discharge of shallow 
groundwater from beneath the FMC Plant OU into the Portneuf River has contributed to the 
impairment of surface water quality in the Off-Plant OU; however, based on mass loading 
calculations performed by Simplot (Simplot, 2012 and Simplot, 2013), it is estimated that FMC-
impacted groundwater migrating downgradient from the FMC Plant Site northern boundary 
accounts for less than 5 percent of the total mass load of EMF Site contaminants migrating to the 
river (i.e., Simplot is the predominant source of contamination to the river). 

2.2.1 Regulatory History 

Investigation, design, and ultimately remediation of the Site is progressing through the 
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA or 
Superfund) process. The EPA placed the EMF Site on the National Priorities List (NPL) in 1990. 
FMC and Simplot prepared a Remedial Investigation (RI) in 1996 and a Feasibility Study (FS) in 
1997 for the overall EMF Site (Bechtel, 1996 and 1997), including the FMC Subarea (now 
identified as the FMC OU).  The RI/FS process included a risk assessment, which evaluated 
human health and ecological risks related to Site conditions (EPA, 1995a and 1995b).  The FS 
evaluated various technologies and remedial alternatives (including ICs) to reduce or eliminate 
these risks.  

FMC ceased production of elemental phosphorus from phosphate ore at its Pocatello facility in 
December 2001.  This led EPA and FMC to enter into an Administrative Order on Consent 
(AOC) in October 2003 for a Supplemental Remedial Investigation (SRI) and Supplemental 
Feasibility Study (SFS) at the FMC OU.  This was driven primarily by EPA’s finding that 
additional investigations and evaluations were needed at the plant areas that had been actively 
operated at the time of the RI/FS but where operations had terminated with the plant shutdown.   

FMC completed the FMC OU SRI Report in 2009 and issued an SRI Addendum Report in 2010.  
The SRI Report evaluated FMC OU areas not investigated during the RI because of ongoing 
FMC Plant operations, and also re-evaluated and augmented significant portions of the 1991–
1996 RI. Areas north, south, and west of the Former Operations Area were also investigated for 
impacts from windblown contaminants. Sampling data from the Southern Undeveloped Area 
(SUA) and Western Undeveloped Area (WUA) and the FMC-owned Northern Properties are 
presented in the 2010 SRI Addendum Report. The data presented in the SRI Report and SRI 
Addendum Report, GWCCR, and the EMF RI Report provide the primary basis for the 
evaluations presented in the Supplemental Feasibility Study Report (SFS Report; MWH, 2010a) 
for the FMC OU. 

During the SRI/SFS, the impacted areas of the Former Operations Area were divided into 24 
remediation units (RUs). An RU was intended to delineate areas analogous to one or more 
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RCRA solid waste management units (SWMU) with similar former processes or characteristics 
(including types of constituents of potential concern) that were typically in the same 
geographical area. The SRI work plan was framed around investigation of these RUs. Upon 
completion of the SRI, including additional investigation of the Northern Properties and 
SUA/WUA the contamination assessment of each RU showed that many have similar 
characteristics, warranting an evaluation of similar remedial approaches. As the CERCLA 
process moved into the SFS, the RUs and parcels were combined (or in some cases divided) into 
new geographical subunits based on remedial action similarities that facilitated the SFS process 
and remedy selection analyses. These subunits are referred to as remediation areas (RA). In 
general, the RUs were grouped into RAs that are defined based on the following:  (1) geographic 
proximity, (2) similarity of contaminants of concern (COC), (3) types of risks present, and (4) 
consistency of remedial approach. The RAs at the FMC OU are shown on Figure 2. 

The IRODA presents the interim remedy for the Site as selected by EPA.  A summary of the 
IRODA selected remedy is presented below in Section 2.2.4. 

On June 10, 2013, EPA Region 10 issued the UAO for RD/RA (EPA 2013) to FMC that became 
effective on June 20, 2013.  The UAO defines the specific actions FMC will undertake to design 
and implement the selected remedy at the FMC OU in accordance with the IRODA.     

2.2.2 Contaminants of Concern 

The contaminants of concern (COCs) for exposure media identified IRODA are: 

 Surface and Subsurface Soil and Fill Materials:  Metals and radionuclides as specified 
on Table 1. 

 Groundwater:  Metals and radionuclides as specified on Table 2. 

2.2.3 Exposure Pathways 

The receptors and exposure pathways for the FMC OU as identified in the IRODA are 
summarized below for the FMC Plant Site, comprised of RAs A through H (Figure 2); the FMC 
Northern Properties, comprised of RAs I and J (Figure 2) and referred to in the SRIA as Parcels 
1 through 6 (Figure 3); and the FMC SUA and WUA (Figure 2). 

FMC Plant Site 

Because residential use is not anticipated on the FMC Plant site, and current workers are subject 
to formal health and safety procedures, the human exposure of concern is future workers. The 
SRI human health risk assessment (HHRA) evaluated risks to potential future workers for the 
FMC Plant site. Risks to potential future workers associated with exposure to residual source/fill 
materials and soil mixed with fill materials were primarily from radium-226 via external 
exposure via the gamma radiation pathway. In addition, elemental phosphorus in the subsurface 
within some RAs is a potentially acute hazard if excavated or otherwise disturbed. The elemental 
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phosphorus, if exposed to air would combust, causing burns and inhalation hazards from 
intensely irritating phosphoric acid aerosols with the potential to drift beyond the immediate 
area.  

The SRI found that groundwater contamination at the FMC OU exceeds Safe Drinking Water 
Maximum Contaminant Levels (MCLs) or risk-based concentrations (RBCs; for COCs for which 
there are no MCLs).  The HHRA determined that risks to future workers who ingest 
contaminated groundwater beneath the FMC OU were primarily due to arsenic. The extent of 
groundwater contamination in the shallow aquifer zone at the FMC OU, is defined as the extent 
of arsenic concentrations above the MCL, is shown on Figure 4. 

FMC Northern Properties 

For the Northern Properties, current and future industrial use and potential residential use was 
considered possible and evaluated. Radium-226 via external exposure via the gamma radiation 
pathway, and arsenic exposure via the groundwater ingestion pathway comprised over 90 percent 
of the risk estimates for both hypothetical future residents and future outdoor workers. The 
highest estimated non-cancer risk to hypothetical future residents was from (potential) 
consumption of homegrown produce ingestion, drinking groundwater and ingesting soil 
associated with cadmium in soil and arsenic in groundwater.  

The following groups the Northern Property parcels (SRIA Parcel designations are shown on 
Figure 3) by the degree to which they pose potential impacts to human health: 

 Areas that pose risks to hypothetical future residents but do not exceed the risk thresholds 
for any future workers: SRIA Parcel 1, Parcel 2, Parcel 4, Parcel 5, and Parcel 6 (later 
grouped into RA-I). 

 Area that poses risks to hypothetical future residents and future workers:  Parcel 3 (later 
re-designated RA-J). 

FMC Southern and Western Undeveloped Areas 

For the SUA and WUA shown on Figure 2, current and future industrial use was considered 
possible and evaluated. No unacceptable risks to future workers were identified in these areas.  

2.2.4 Selected Remedy Summary 

The selected remedy for the FMC OU addresses metals, radionuclides, and other COCs 
identified in soils, fill, and groundwater at the FMC OU. The selected remedy for the FMC OU 
includes the following components: 

 Place evapotranspiration (ET) caps over areas that contain non-slag fill (such as 
elemental phosphorus, phossy solids, precipitator solids, kiln scrubber solids, industrial 
waste water sediments, calciner pond solids, calcined ore, and plant/construction landfill 
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debris) to (1) prevent migration of contaminants to groundwater, preventing the 
infiltration of rainwater, and (2) prevent direct contact with contaminants by current and 
future workers. ET caps will be placed over the following remediation areas (RA):  RA-
B, RA-C, RA-D, RA-E, RA-F1, RA-F2, RA-H, and RA-K as shown on Figure 5; 

 Place approximately 12 inches of soil cover over (1) areas containing slag fill, (2) ore 
stockpiles, and (3) the former Bannock Paving areas to prevent gamma radiation and 
fugitive dust exposure to potential future workers. Gamma radiation-protective soil 
covers will be placed over RA-A, RA-A1, RA-F, and RA-G, as shown on Figure 5;  

 Excavate contaminated soil from Parcel 3 of FMC’s Northern Properties, also known as 
RA-J, and consolidate that soil onto the Former Operations Area to prevent exposure of 
future workers to elevated levels of radionuclides in surface soil; 

 Clean underground reinforced concrete pipes that contain elemental phosphorus and 
radionuclides to prevent exposure to potential future workers; 

 Install an interim groundwater extraction/treatment system to contain contaminated 
groundwater, thereby preventing contaminated groundwater from migrating beyond the 
FMC OU and into the Simplot OU and/or adjoining springs or the Portneuf River.  The 
preliminary design is based on 5 extraction wells located along the northeastern FMC 
Plant Site boundary as shown on Figure 5. Extracted groundwater will either be (1) 
pumped to a municipal treatment facility in Pocatello for treatment and released in 
accordance with a National Pollution Discharge Elimination System (NPDES) permit 
(see Figure 6), or (2) treated within the FMC OU to drinking water standards and/or risk-
based cleanup levels and discharged to an infiltration basin(s) within the FMC OU, where 
it would percolate down to recharge groundwater or evaporate into the atmosphere (see 
Figure 7). The treatment option for groundwater will be selected and finalized during the 
RD; 

 Implement a long-term groundwater monitoring program to evaluate the performance of 
the soil and groundwater remedial actions to determine their effectiveness in reaching the 
cleanup levels, and provide information needed for developing a final groundwater 
remedy protective of human health and the environment if the current interim remedy 
cannot meet cleanup requirements within an acceptable timeframe. The long-term 
groundwater monitoring program will be based on the current groundwater monitoring 
program, which may be refined during the Remedial Design/Remedial Action; 

 Implement a gas monitoring program at the FMC OU capped ponds (also referred to as 
CERCLA Ponds to distinguish them from the RCRA-regulated ponds) and subsurface 
areas where elemental phosphorus is present to identify potential phosphine and other 
potential gas generation at concentrations that could pose a risk to human health; 
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 Implement and maintain institutional controls that include environmental land use 
restrictions prohibiting activities that may disturb implemented remedies (such as digging 
in capped areas) and restricting the use of contaminated groundwater; 

 Install engineering controls or barriers, such as additional fencing to further limit site 
access; 

 Implement a remedy management system to integrate the existing RCRA Pond caps with 
the development of new caps, access roads, groundwater extraction system, and utility 
lines; 

 Implement an FMC OU-wide storm water runoff management plan to minimize cap 
erosion and the infiltration of contaminants of concern to groundwater, including FMC 
OU-wide grading and the collection of storm water in retention basins; and 

 Conduct operations and maintenance of implemented remedial actions. 

Other actions, including post-closure activities at the RCRA-regulated units, have been and 
continue to be performed at the FMC facility. These actions are not part of the FMC OU 
remedial action because they are conducted under RCRA requirements for closed hazardous 
waste management units and deed notices have been previously recorded pursuant to those 
requirements.  The post-closure work performed at these units remains regulated under RCRA. 

2.2.5 Remedial Action Objectives  

The RAOs for contaminated media at the FMC OU include the following elements:  

1. Prevent human exposure via all potential pathways (external gamma radiation exposure, 
inhalation of radon in potential future buildings, incidental soil ingestion, dermal 
absorption, and fugitive dust inhalation) to soils and solids contaminated with COCs 
thereby resulting in an unacceptable risk to human health assuming current or reasonably 
anticipated future land use. 

2. Minimize generation of and prevent exposure to phosphine and other gases that represent 
an unacceptable risk to human health and the environment. 

3. Prevent direct exposure to elemental phosphorus under conditions that may cause it to 
spontaneously combust, posing a fire hazard as well as resultant air emissions that 
represent a significant threat to human health or the environment, and prevent such 
conditions. 

4. Prevent potential ingestion of groundwater containing COCs in concentrations exceeding 
risk-based concentrations (RBC) or ARARs, or site-specific background concentrations if 
RBCs or ARARs are more stringent than background. 
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5. Reduce the release and migration of COCs to the groundwater from FMC OU sources 
resulting in concentrations in groundwater exceeding RBCs or ARARs, or site-specific 
background if RBCs or ARARs are more stringent than background. 

6. Restore groundwater that has been impacted by the FMC facility to meet RBCs or 
ARARs for COCs, or site-specific background levels if RBCs or ARARs are more 
stringent than background, within a reasonable restoration timeframe. 

7. Reduce the release and migration of COCs to surface water from FMC OU sources at 
concentrations exceeding RBCs or ARARs, including water quality criteria pursuant to 
Sections 303 and 304 of the Clean Water Act.  

2.2.6 Current and Reasonably Anticipated Future Land Uses  

The EMF Site study area evaluated during the RI included portions of the cities of Pocatello and 
Chubbuck, unincorporated areas of Bannock and Power counties, the Fort Hall Indian 
Reservation, and U.S. Bureau of Land Management (BLM) lands.  The 2010 populations of 
Pocatello and Chubbuck were estimated at 54,255 and 13,922 respectively (U.S. Census Bureau, 
2010).  Unincorporated areas in Bannock and Power counties are used principally for agriculture. 
There are scattered residences (mainly isolated farmhouses) in the unincorporated areas, along 
with one small subdivision.  Population statistics are not available for these unincorporated areas.  
Land use in the study area has historically included areas zoned for agriculture and various other 
land uses, including residential, commercial, and industrial.  Groundwater wells identified in the 
EMF Site study area during the RI and as updated in the GWCCR may have historically been 
used for potable uses, livestock, or irrigation purposes.   

As discussed in greater detail in this section, current land uses and zoning, and groundwater uses 
and water rights have not changed significantly from the time of the RI and SRI evaluation.  In 
addition, future land and groundwater uses are not expected to change significantly from current 
uses.  This conclusion is supported by the fact that future zoning of the FMC OU and 
surrounding area is not expected to change from the zoning that is currently in place. 

2.2.6.1 Current Land Uses   

The FMC Plant Site and the FMC Northern Properties are bordered to the north by property 
owned by the City of Pocatello and used for land application of municipal sewage sludge and 
agriculture, by the Chevron Texaco bulk petroleum tank farm, and by property owned by 
Rowlands, Inc. that currently is used for warehousing and transloading pre-packaged milk, and a 
small area of the property is used for commercial recreational vehicle and boat storage.  To the 
east, FMC properties are bordered by properties owned by the J.R. Simplot Company, where the 
Simplot Don plant is located.  To the south, FMC properties are bordered by undeveloped lands 
held in trust by and for the Shoshone-Bannock Tribes, and by property owned by Idaho Power to 
support power distribution in the area.   
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The FMC Plant Site was decommissioned and its infrastructure was demolished to ground level 
during 2002 to 2006.  FMC and its contractors utilize three trailers as office space.  The trailers 
are located on SRIA Parcel 3 (Figure 3).  There is one building (the “Training Center”) located 
on the plant site that is utilized by FMC’s contractors for equipment storage and maintenance.  
FMC’s contractors perform required RCRA post-closure monitoring, work under the RCRA 
Pond Unilateral Administrative Order, loading the remaining FeP inventory purchased by a 
third-party and carry out general property maintenance including security.  There are no other 
current uses at the property. 

The FMC properties, the Simplot plant site, and other properties extending over four miles to the 
southwest along Highway 30 are currently zoned “heavy industrial” and generally in use as such.  
In addition, Power County zoning restrictions apply a one-half mile buffer zone around the 
industrial-zoned property.  This prohibits any non-industrial use with the buffer area.  SRI Report 
Appendix A includes a map provided by Power County depicting the zoning, the one-half mile 
buffer, and the property ownership.  SRI Report Appendix A also includes the Power County 
zoning ordinance.  SRI Report Appendix A is included as Appendix A to this plan.  The limited 
residential development to the northeast and south/southwest within the buffer zone is 
grandfathered by the zoning ordinance, because its construction pre-dated the county ordinance.  
However, the ordinance prohibits the expansion or replacement of those grandfathered areas.  
Land use within this area is generally consistent with that at the time of the EMF Site RI/FS and 
the SRI/SFS for the FMC OU. 

2.2.6.2 Anticipated Future Land Uses   

Future land use information is based primarily on comprehensive plans (which are long-term 
planning documents) obtained from the municipalities of Chubbuck and Pocatello and from 
Bannock and Power counties.  As confirmed by the Power County Zoning Map (Appendix A), 
there has been only minimal change in future long-term land use plans for the area at and near 
the FMC Plant OU since the time of the RI/FS.  Further, Power County has stated in a letter to 
EPA (also attached as part of SRI Report Appendix A to this report) that it does not foresee 
making any changes to its current land use zoning at or near the FMC Plant OU. 

In the near term, FMC and its contractors will continue to perform required work on the 
property, including implementation of the remedial action as specified in the IRODA and the 
RD/RA UAO.  The Power County Development Authority (PCDA) was organized following the 
closure and demolition of the FMC plant to facilitate redevelopment of the property. The PCDA 
has been focusing on potential redevelopment of the SRIA Parcels 4, 5 and 6 following EPA 
issuance of a Ready for Reuse certification for those parcels on October 25, 2010.  Consistent 
with Power County Zoning and the Environmental Covenant Imposing Activity and Use 
Limitations Pursuant to the Uniform Environmental Covenants Act recorded for these parcels in 
2010, described in greater detail in Section 3.1.1 below, the PCDA is focused on potential 
commercial and industrial redevelopment at the current FMC property and nearby areas. 
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2.2.6.3 Current Groundwater Use   

Overall, current groundwater uses within the EMF Study area have not changed significantly 
since the EMF RI.  The groundwater wells identified in the EMF study area are used for 
irrigation, industrial, potable and to a lesser extent livestock purposes.  There have been no 
significant changes in groundwater withdrawal (pumping) rates or patterns since the EMF RI, 
due in large part to the Snake River Basin Adjudication (SRBA) of water rights in this area.  The 
SRBA essentially “froze” water rights to 1983-1987 (the five-year period prior to the 
commencement of the adjudication proceedings) diversion levels and evaluated water rights 
claims based on that production period.  The EMF Site is within Basin 29 of the SRBA.  The 
Director of the Idaho Department of Water Resources (IDWR) issued Recommendations on the 
water rights claims for Basin 29 in 2003 and partial decrees were issued by the SRBA court in 
2004.  As of August 2013, there are no unresolved disputed water right claims in Basin 29 and 
IDWR considers the adjudication completed for Basin 29.  Due to the SRBA, there is essentially 
no opportunity for significant “new” water rights in Basin 29 and thus in the EMF Site area.     

FMC currently uses the new Pilot House well as a source of potable water for the office trailers 
located on SRIA Parcel 3, and uses FMC Well #3 as a source of potable water to the Training 
Center and for dust control on site. Both of these wells produce water from the deep aquifer zone 
and the water from these wells continues to meet the Safe Drinking Water Act (SDWA) 
requirements for a Non-Transient Non-Community Water System. 

2.2.6.4 Anticipated Future Groundwater Use   

As described above, the SRBA has essentially “frozen” water rights to the 1983-1987 (the five-
year period prior to the commencement of the adjudication proceedings) diversion levels.  The 
SRBA process is nearing its completion with respect to Basin 29 and there is essentially no 
opportunity for significant “new” water rights in Basin 29 and thus in the EMF Site area.   

In the near term, FMC will continue to use the new Pilot House well as a source of potable water 
for the office trailers located on SRIA Parcel 3 and FMC Well #3 as a source of potable water to 
the Training Center and for dust control on site. As described above, the PCDA has been 
focusing on potential redevelopment of the SRIA Parcels 4, 5 and 6 following EPA issuance of a 
Ready for Reuse certification for those parcels on October 25, 2010.  Consistent with the 
Environmental Covenant Imposing Activity and Use Limitations Pursuant to the Uniform 
Environmental Covenants Act recorded on these parcels in 2010, described in greater detail in 
Section 3.1.1 below, any groundwater produced from FMC-operated wells for use in commercial 
/ industrial redevelopment and for human consumption must meet the Maximum Contaminant 
Levels prescribed by the federal Safe Drinking Water Act. 
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2.3 PROPERTY INFORMATION 

2.3.1 Property Ownership 

Drawing 41815 - Area Plan Boundary Survey, Deeds and Easements, FMC, Pocatello Plant 
Property is provided in Appendix B.  This drawing presents a schedule of the property deed 
instruments (Schedule of Property items 1 through 29 depicted with a triangle symbol); 
easements, notices and covenants (Schedule of Property items 1 through 97 depicted with a 
circle symbol); and the property boundary surveys.  

As defined in the IRODA, the FMC OU consists of the FMC-owned properties that include the 
former operational areas (“FMC Plant Site”), the Southern and Western Undeveloped Areas, and 
the Northern Properties.  The FMC OU does not include the closed RCRA hazardous waste 
disposal units or the FMC-owned property that is generally referred to as the Tesco American (or 
Elias) property that is indicated as deed instrument 27 on Drawing 41815.   

Within the exterior boundary of the FMC Plant Site, the Don substation property, located south 
of the former furnace building, is owned by Idaho Power Company (deed instruments 6 and 10 
on Drawing 41815) and the pressure regulating station, located in the southern portion to the east 
of the east slag pile, is owned by El Paso Natural Gas Co. (currently Williams Northwest 
Pipeline Co. as successor in interest; deed instrument 7 on Drawing 41815).   

The ICs specified in the IRODA for the FMC OU will be implemented exclusively on property 
owned by FMC.  Note that although the owner of record for all of the FMC OU properties is 
FMC Idaho LLC (deed instruments 28 and 29 on Drawing 41815), FMC Corporation is the sole 
member of  FMC Idaho LLC and therefore has undivided ownership of the properties. 

2.3.2 Entities Responsible for Institutional Controls 

FMC will be responsible for preparing and recording the proprietary controls (e.g., easements, 
restrictive covenants) as described in greater detail in Section 3.2 below.  Consistent with the 
Environmental Covenant Imposing Activity and Use Limitations Pursuant to the Uniform 
Environmental Covenants Act, Idaho Code§ 55-3001, et seq. that FMC recorded for SRIA 
Parcels 4, 5 and 6 (Figure 3), EPA and the State of Idaho (Idaho Department of Environmental 
Quality) will have the right to enforce the ICs recorded on the FMC OU properties located 
outside the exterior boundary of the Fort Hall Indian Reservation and EPA will have the right to 
enforce the ICs recorded on the FMC OU properties located within the boundary of the Fort Hall 
Indian Reservation. 

Power County has and will continue to have the power to enforce its zoning ordinance with 
respect to the FMC OU properties.   
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3.0 INSTITUTIONAL CONTROLS AND ACCESS RESTRICTIONS 

This section details the ICs currently applicable to and current access restrictions at the FMC OU 
and describes the ICs and access restrictions that will be implemented as required by the IRODA 
and UAO for RD/RA. 

3.1 IMPLEMENTED INSTITUTIONAL CONTROLS AND ACCESS RESTRICTIONS 

3.1.1 Current Institutional Controls 

As described in Section 2.2.6.1 above, the FMC OU is within an area zoned “heavy industrial” 
by Power County or within the one-half mile buffer zone around the industrial zoned property.  
This prohibits any non-industrial use within the boundary of the buffer area.  SRI Report 
Appendix A includes a map provided by Power County depicting the zoning, the one-half mile 
buffer, and the property ownership.  SRI Report Appendix A also includes the Power County 
zoning ordinance.  SRI Report Appendix A is included as Appendix A to this plan.   

During 1995, FMC unilaterally filed Covenants Restricting Use of Property on FMC’s property 
within the FMC OU (with the exception of the Batiste Spring [SRIA Parcel 6]) that placed the 
following restrictive covenant on the FMC properties: 

The use and development of the Property and every portion thereof shall be limited to 
any industrial and/or commercial use as is then permitted by applicable valid 
governmental zoning ordinances. The Property shall not be used or developed for any 
residential purposes. 

These restrictive covenants are provided in Appendix C. 

During 1999 to 2005, FMC filed a survey plat and a Notice and Covenants Restricting Use of 
Property with the Power County recorder’s office as a record of the type, location, and quantity 
of waste placed in the Closed RCRA Ponds (8S, 8E, the Phase IV ponds, 9E, 15S, 16S, 17 and 
18 Cell A) and the Slag Pit Sump and the property use restrictions at the closure areas.  FMC 
recorded the notices within 60 days of closure certifications for the above units and sent letters to 
the EPA Regional Administrator that provided EPA with the closure certifications, and copies of 
the survey plats and deed notices containing the property use restrictions.  The survey plats were 
prepared and certified by a professional land surveyor registered in the State of Idaho.  The deed 
notices notify in perpetuity any potential purchaser of the property that the land has been used to 
manage hazardous wastes, that land use is restricted under the 40 C.F.R. Part 265 Subpart G 
regulations, and that the survey plat was filed with the Power County recorder’s office.  The land 
use restrictions include a prohibition against subsurface intrusion within the limit of the final 
cover and within 20 feet of the anchor trench.  These deed notices and survey plats for the closed 
RCRA units are provided in Appendix C. Copies of these deed notices and survey plats were 
provided to the Shoshone Bannock Tribes at the time they were provided to EPA and again in 
2010. 
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In 2006, FMC filed a survey plat and a Notice and Covenants Restricting Use of Property with 
the Power County recorder’s office as a record of the type, location, and quantity of waste placed 
in the in the calciner ponds as described in 40 CFR 265.119(a). FMC recorded the notice and 
survey plat and transmitted copies of the survey plat and deed notice containing the property use 
restrictions to the Director of the Idaho Department of Environmental Quality (IDEQ).  The 
survey plat was prepared and certified by a professional land surveyor registered in the State of 
Idaho. The deed notice and survey plat for the calciner ponds are provided in Appendix C. 

In 2010, FMC recorded an Environmental Covenant Imposing Activity and Use Limitations 
Pursuant to the Uniform Environmental Covenants Act, Idaho Code§ 55-3001, et seq. on SRIA 
Parcels 4, 5 and 6 (Figure 3) to support the EPA-issued Ready for Reuse certification for these 
properties.  This covenant is provided in Appendix C. 

3.1.2 Current Access Restrictions 

The FMC Plant Site and SUA and WUAs have a combination of fencing and locked gates 
around the property boundary and control unauthorized entry.     

3.2 PLANNED INSTITUTIONAL CONTROLS AND ACCESS RESTRICTIONS   

This section describes the ICs that are planned as part of the selected remedy at the FMC OU.  
The IC Relationship Matrix presented in Table 3 summarizes the implemented ICs described 
above and the planned ICs described below to demonstrate that the restrictions appropriately 
support achievement of the RAOs of the selected remedy.   

3.2.1 Soil Remedial Action Institutional Controls 

As shown on the IC Relationships Matrix, there are three (3) different sets of soil remedial action 
use restriction / IC objectives that will be applied to the RAs at the FMC OU.  The specific RAs 
and the set of use restriction / IC objectives that will be applied to 1) RAs identified for ET caps 
where elemental phosphorus (P4) is known or suspected are described in subsection 3.2.1.1; 2) 
RAs identified for ET Caps where P4 is not present and RAs identified for gamma caps are 
described in subsection 3.2.1.2; and 3) FMC Northern Properties (RA-I and RA-J) are described 
in subsection 3.2.1.3.  The set of use restriction / IC objectives that will be applied to the FMC 
Southern and Western Undeveloped Areas (not designated as RAs) are described in subsection 
3.2.1.4. 

3.2.1.1 RAs Identified for ET Caps Where P4 is Present 

Evapotranspirative (ET) caps will be placed on the RAs where elemental phosphorus (P4) is 
known or suspected to be present, specifically RA-B, RA-C, RA-F1, RA-F2 and RA-K (see 
Figure 5). 

Institutional controls will be implemented and maintained that include restrictive covenants 
and/or environmental land use easements prohibiting activities that may disturb implemented 
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remedies (such as digging in capped areas).  This remedial action element and the planned ICs 
are necessary to support the following RAOs (RAOs #1 and #3 from Section 2.2.5): 

 Prevent human exposure via all potential pathways (external gamma radiation exposure, 
inhalation of radon in potential future buildings, incidental soil ingestion, dermal 
absorption, and fugitive dust inhalation) to soils and solids contaminated with COCs 
thereby resulting in an unacceptable risk to human health assuming current or reasonably 
anticipated future land use. 

 Prevent direct exposure to elemental phosphorus under conditions that may cause it to 
spontaneously combust, posing a fire hazard as well as resultant air emissions that 
represent a significant threat to human health or the environment, and prevent such 
conditions. 

In order to implement the required ICs for these RAs where ET caps will be placed, FMC will 
prepare and implement a UECA covenant or other EPA-enforceable instrument that will limit the 
use and activity on these RAs as summarized below: 

 Restrict use to commercial/industrial only;  

 Prohibit excavation and activities within the RAs that could disturb the cap unless the use 
is specifically required pursuant to an EPA-approved soil remedy OM&M Plan or other 
EPA-approved plan; and 

 Prohibit excavation or any intrusion (e.g., borings, caissons, or wells) into the fill beneath 
these capped RAs that could result in potential exposure to P4. 

 Restrict use of groundwater to prevent potential ingestion of groundwater containing 
COCs in concentrations exceeding MCLs or RBCs. 

Note that although the FMC properties that contain these RAs are already subject to a use 
restriction that prohibits residential use, the planned ICs will also include an “overlay” restriction 
that will provide layered ICs.  Also, as shown above, on the IC Relationships Matrix and 
described in Section 3.2.2 below, the use restriction to prevent potential ingestion of groundwater 
containing COCs in concentrations exceeding MCLs or RBCs will be included in the ICs for 
these RAs. 

Appendix D provides a draft UECA covenant template, based on the Environmental Covenant 
Imposing Activity and Use Limitations Pursuant to the Uniform Environmental Covenants Act 
that FMC recorded for SRIA Parcels 4, 5 and 6, that may be used for the planned ICs.  Appendix 
D also includes a draft environmental easement template that may be used instead of a covenant 
as appropriate for the portion of the FMC OU that is within the exterior boundaries of the Fort 
Hall Indian Reservation.  The use and activity restrictions stated above will be included under 
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“Activity and Use Limitations” in the covenants or easements with text approved by EPA.  In 
addition, following completion of construction of the ET caps on these RAs, a boundary survey 
will be performed and a survey plat prepared and certified by a professional land surveyor 
registered in the State of Idaho for the limits of the cap on these RAs.  The survey plat will be 
recorded contemporaneously with the covenants or easements.   

3.2.1.2 RAs Identified for ET Caps Where P4 is Not Present and RAs Identified for 
Gamma Caps    

Evapotranspirative (ET) caps also will be placed on the RAs where elemental phosphorus (P4) is 
not present or suspected, specifically RA-D, RA-E and RA-H (see Figure 5).  An approximately 
12-inch soil cover (gamma cap) will be placed on RA-A, RA-F (areas other than RA-F1 and RA-
F2), and RA-G (see Figure 5). 

Planned institutional controls will be implemented and maintained that include environmental 
land use easements prohibiting activities that may disturb implemented remedies (such as 
digging in capped areas).  This remedial action element and the planned ICs are necessary to 
support the following RAO (RAO #1 from Section 2.2.5): 

 Prevent human exposure via all potential pathways (external gamma radiation exposure, 
inhalation of radon in potential future buildings, incidental soil ingestion, dermal 
absorption, and fugitive dust inhalation) to soils and solids contaminated with COCs 
thereby resulting in an unacceptable risk to human health assuming current or reasonably 
anticipated future land use. 

In order to implement the required ICs for these RAs, FMC will prepare and implement a UECA 
covenant or other EPA-enforceable instrument that will limit the use and activity on these RAs 
as summarized below: 

 Restrict use to commercial/industrial only, and  

 Prohibit excavation and activities within the RAs that could disturb the cap unless (1) the 
use is specifically required pursuant to an EPA-approved soil remedy OM&M Plan or 
other EPA-approved plan or (2) the excavation is performed pursuant to an Excavation 
and Fill Management Plan (a draft plan is contained in Appendix E). 

 Restrict use of groundwater to prevent potential ingestion of groundwater containing 
COCs in concentrations exceeding MCLs or RBCs. 

In order to accommodate potential redevelopment of the FMC Plant Site and acknowledge the 
potential that entities (such as Williams or Idaho Power) that have rights to access their 
easements (refer to Drawing 41815 in Appendix B) and facilities within these RAs, any future 
excavations in these RAs will require controls to maintain the integrity of the caps and prevent 
redistribution of underlying fill materials.  Any excavation for new utilities (to support 
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redevelopment) or related to existing utilities within easements that might be required within 
these RAs will be subject to an Excavation and Fill Management Plan.  As described in the SFS 
Report, a soil/fill management plan will be incorporated into deed restrictions to ensure that 
disturbance, management, and/or disposition of site-impacted soil/fill are controlled under 
enforceable restrictions that attach to and run with the land. A draft Excavation and Fill 
Management Plan (EFMP) is contained in Appendix E of this ICIAP that is being submitted 
with the soil remedy Pre-final (90/95%) Design Submittal. The EFMP is designed to control 
redistribution of impacted soil/fill (e.g., specify where excess excavated soil/fill can be placed 
and the type and specifications for “recapping” that material) and the design and specifications 
for reconstructing the ET or gamma cap layer(s) over the excavated area. 

Note that although the FMC properties that contain these RAs are already subject to a use 
restriction that prohibits residential use, the planned ICs will also include an “overlay” restriction 
that will provide layered ICs.  Also, as shown above, on the IC Relationships Matrix and 
described in Section 3.2.2 below, the use restriction to prevent potential ingestion of groundwater 
containing COCs in concentrations exceeding MCLs or RBCs will be included in the ICs for 
these RAs. 

Appendix D provides a draft UECA covenant template that may be used for the planned ICs.  
Appendix D also includes a draft environmental easement template that may be used instead of a 
covenant as appropriate for the portion of the FMC OU that is within the exterior boundaries of 
the Fort Hall Indian Reservation. The use and activity restrictions stated above will be included 
under “Activity and Use Limitations” on the covenants or easements with text approved by 
EPA. In addition, following completion of construction of the ET caps on these RAs, a boundary 
survey will be performed and a survey plat prepared and certified by a professional land surveyor 
registered in the State of Idaho for the limits of the cap on these RAs.  The survey plat will be 
recorded contemporaneously with the covenants or easements. 

3.2.1.3 FMC Northern Properties 

As shown on the IC Relationship Matrix, the soil and groundwater use restrictions / IC objectives 
are the same for all of the FMC Northern Properties; however, the status of these properties are 
different and are described separately by SRIA parcel below. 

SRIA Parcel 3  

Contaminated surface soil at Parcel 3 of FMC’s Northern Properties, also known as RA-J, will 
be excavated and consolidated onto the FMC Plant Site at an RA(s) that will be capped to 
prevent exposure of future workers to elevated levels of radionuclides in surface soil.  After 
completion of the remedial action and confirmation that the soil cleanup levels have been met 
through post-remedial soil sampling and analysis per the Performance Standards Verification 
Plan (PSVP), FMC will prepare and implement a UECA covenant or other EPA-enforceable 
instrument that will limit the use and activity on these RAs as summarized below: 
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 Restrict use to commercial/industrial only, and 

 Restrict use of groundwater to prevent potential ingestion of groundwater containing 
COCs in concentrations exceeding MCLs or RBCs. 

Note that although the FMC Northern Property SRIA Parcel 3 (RA-J) is already subject to a use 
restriction that prohibits residential use, the planned ICs will also include an “overlay” restriction 
that will create layered ICs.  Also, as shown above, on the IC Relationships Matrix and described 
in Section 3.2.2 below, the use restriction to prevent potential ingestion of groundwater 
containing COCs in concentrations exceeding MCLs or RBCs will be included in the ICs for 
these RAs. 

A draft UECA covenant template that will be used for the planned ICs at SRIA Parcel 3 (RA-J) 
is provided in Appendix D.  The use and activity restrictions stated above will be included under 
“Activity and Use Limitations” on the covenant with text that will be approved by EPA and 
IDEQ.  A UECA covenant may be placed in this area because SRIA Parcel 3 (RA-J) is located 
entirely outside the Fort Hall Reservation boundary. 

SRIA Parcels 1 and 2 

Based on the results of the SRIA, surface soil in Parcels 1 and 2 did not exceed the future worker 
risk thresholds but did exceed the future residential risk thresholds, thus the use restrictions are 
summarized below: 

 Restrict use to commercial/industrial only, and 

 Restrict use of groundwater to prevent potential ingestion of groundwater containing 
COCs in concentrations exceeding MCLs or RBCs. 

Note that although the FMC Northern Property SRIA Parcels 1 and 2 (part of RA-I) are already 
subject to a use restriction that prohibits residential use, the planned ICs will also include an 
“overlay” restriction.  Also, as shown above, on the IC Relationships Matrix and described in 
Section 3.2.2 below, the use restriction to prevent potential ingestion of groundwater containing 
COCs in concentrations exceeding MCLs or RBCs will be included in the ICs for these RAs. 

A draft UECA covenant template that may be used for the planned ICs is provided in Appendix 
D.  Also included in Appendix D is a draft environmental easement template that may be used 
instead of a covenant as appropriate given that SRIA Parcels 1 and 2 are located within the 
exterior boundaries of the Fort Hall Reservation. The use and activity restrictions stated above 
will be included under “Activity and Use Limitations” on the covenant or easement with text 
that will be approved by EPA. 
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SRIA Parcels 3, 4, and 5 

As described in Section 3.1.1 above, in 2010, FMC recorded an Environmental Covenant 
Imposing Activity and Use Limitations Pursuant to the Uniform Environmental Covenants Act, 
Idaho Code§ 55-3001, et seq. on the SRIA Parcels 4, 5 and 6 (part of RA-I) to support the EPA-
issued Ready for Reuse (RfR) certification for these properties.  The following are the Activity 
and Use Limitations imposed under that covenant:  

1. The Property, and any portion thereof, shall not be used for any residential purposes, 
child care, hospitals, schools, churches or other religious premises, or residential use 
associated with commercial premises such as managers' housing at hotels or motels. 

2. There shall be no extraction of ground water under the Property for human consumption 
that exceeds the Maximum Contaminant Levels prescribed by the federal Safe Drinking 
Water Act. 

3. The Property shall not be used for growing fruits and vegetables for human consumption. 

The recorded UECA covenant is fully enforceable by FMC, EPA and IDEQ.  FMC does not 
believe any additional ICs are needed on these parcels. 

3.2.1.4 Southern and Western Undeveloped Areas 

Based on the results of the SRIA, surface soil in SUA and WUA did not exceed the future 
worker risk thresholds, thus the use restrictions are summarized below: 

 Restrict use to commercial/industrial only, and 

 Restrict use of groundwater to prevent potential ingestion of groundwater containing 
COCs in concentrations exceeding MCLs or RBCs. 

Note that although the SUA and WUA are already subject to a use restriction that prohibits 
residential use, the planned ICs will also include an “overlay” restriction.  Also, as shown above, 
on the IC Relationships Matrix and described in Section 3.2.2 below, the use restriction to 
prevent potential ingestion of groundwater containing COCs in concentrations exceeding MCLs 
or RBCs will be included in the ICs for these areas. 

A draft UECA covenant template that may be used for the planned ICs is provided in Appendix 
D.  Also included in Appendix D is a draft environmental easement template that may be used 
instead of a covenant as appropriate given that the WUA and majority of the SUA are located 
within the exterior boundaries of the Fort Hall Reservation. The use and activity restrictions 
stated above will be included under “Activity and Use Limitations” on the covenant or 
easement with text that will be approved by EPA. 
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3.2.2 Groundwater Remedial Action Institutional Controls 

As described above, all of the RAs subject to the planned ICs (and the current ICs recorded for 
SRIA Parcels 3, 4 and 5) will include a use restriction that supports the following RAO (RAO #4 
in Section 2.2.5): 

 Prevent potential ingestion of groundwater containing COCs in concentrations exceeding 
risk-based concentrations (RBC) or ARARs, or site-specific background concentrations if 
RBCs or ARARs are more stringent than background. 

As shown on the IC Relationships Matrix, the use restriction to prevent potential ingestion of 
groundwater containing COCs in concentrations exceeding MCLs or RBCs will be included on 
the planned ICs for the RAs as described in Sections 3.2.1.1 through 3.2.1.4 above. 

3.2.3 Planned Access Restrictions 

As described in Section 3.1.2 above, the FMC Plant Site has a combination of fencing and 
locked gates around the property boundary and controlled entry.  FMC believes the current site 
access controls are adequate and additional access controls are not planned.  The monitoring and 
maintenance of the access controls for the FMC OU will be specified in the soil remedy 
Operations, Monitoring and Maintenance Plan (OM&M Plan). 

3.3 ENTITIES RESPONSIBLE FOR INSTITUTIONAL CONTROL 
IMPLEMENTATION 

3.3.1 FMC Corporation 

FMC is responsible for implementing the selected remedy pursuant to the UAO for RD/RA. 
FMC has overall responsibility for procuring contractors to perform the RA in accordance with 
the RD and for assuring that the requirements of the UAO for RD/RA are met.  FMC is 
responsible for finalizing and recording the proprietary controls described in Section 3.2 and will 
be responsible for monitoring those proprietary controls and the access restrictions.  Post-remedy 
monitoring and maintenance of the access restrictions will be conducted in accordance with the 
soil remedy OM&M Plan.   

3.3.2 U.S. Environmental Protection Agency  

EPA is the lead agency overseeing the remediation of the FMC OU.  EPA issued the RD/RA 
UAO, and is responsible for approving all plans and reports related to implementing the selected 
remedy.  EPA has authority under CERCLA to enforce the requirements of ICs.   

As shown on the draft UECA covenant template and environmental easement template that are 
provided in Appendix D, EPA will be a party to and have the right to enforce the proprietary 
controls.  In addition, EPA retains all of its access authorities and rights, including enforcement 
authorities, in accordance with Section XIII of the RD/RA UAO. 
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Consistent with FMC’s past practice with the RCRA pond closure notices and survey plats, FMC 
will provide copies of the recorded proprietary controls to the Shoshone Bannock Land Use 
office. 

3.3.3 State of Idaho / Idaho Department of Environmental Quality 

Consistent with the Environmental Covenant Imposing Activity and Use Limitations Pursuant to 
the Uniform Environmental Covenants Act that FMC recorded on the SRIA Parcels 4, 5 and 6, 
the State of Idaho through the IDEQ will be also be a party to and have the right to enforce the 
proprietary controls recorded for the portions of the FMC OU that lie outside the exterior 
boundary of the Fort Hall Indian Reservation. 

3.3.4 Power County 

Consistent with Idaho Code § 55-813, which defines conveyance as “every instrument in writing 
by which any estate or interest in real property is created, alienated, mortgaged or encumbered, 
or by which the title to any real property may be affected, except wills,” the planned proprietary 
controls as encumbrances constitute conveyances and as such must be recorded with Power 
County.  Idaho Code § 55-813 provides that instruments entitled to be recorded must be recorded 
by the county recorder of the county in which the affected real property is situated.  Because all 
the FMC properties where proprietary controls will be placed are located in Power County, 
Idaho, the planned restrictive covenants or environmental easements will be recorded in Power 
County. 

3.4 SCHEDULE 

FMC already has placed access and use restrictions at the FMC OU and required its on-site and 
remedial action contractors to comply with FMC health and safety plans.  This makes it 
unnecessary for purposes of human health protection to impose additional land use restrictions 
prior to or during the FMC OU remedial action construction.  In addition, the final legal 
description (i.e., survey plat) for the soil remedy capped RAs will not be completed until cap 
construction (which will define the final limit of those caps) has been completed.  Similarly, the 
planned proprietary control for SRIA Parcel 3 (RA-J) is not properly implemented until after the 
remedial action is completed and verified by sampling and analysis pursuant to the PSVP.  Thus, 
the planned proprietary controls (covenants and associated survey plats) will be finalized, and 
FMC will seek EPA approval of the final proprietary controls, following EPA’s issuance of the 
Notice of Construction Completion of the Remedial Action for the soil remedy at the FMC OU 
(per UAO for RD/RA Paragraph 73 b.). 

Pursuant to Paragraph 46 c. of the RD/RA UAO, within 15 days after EPA’s approval and 
acceptance of the proprietary controls and title evidence, FMC will execute and record the 
proprietary controls. Within 30 days after recording the proprietary controls, FMC will provide 
EPA with final evidence of title acceptable to EPA, and a certified copy of the original recorded 
proprietary controls showing the clerk’s recording stamps.  
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4.0 MONITORING, ENFORCEMENT, MODIFICATION AND TERMINATION OF 
INSTITUTIONAL CONTROLS 

4.1 INSTITUTIONAL CONTROL MONITORING 

FMC will be responsible for monitoring the proprietary controls and the access restrictions.  
Post-remedy monitoring and maintenance of the access restrictions will be conducted in 
accordance with the soil remedy OM&M Plan. As indicated in the draft templates for a UECA 
covenant and environmental easement provided in Appendix D, FMC will submit annually to 
EPA (and to IDEQ for those proprietary controls to which IDEQ is a party) written 
documentation verifying (1) that the activity and use limitations remain in place and (2) 
compliance with the activity and use limitations. 

Pursuant to Section 121 of CERCLA and the National Contingency Plan, EPA conducts five-
year reviews of remedial actions that result in any hazardous substances, pollutants, or 
contaminants remaining at sites at levels above those EPA has determined acceptable for 
unrestricted use and access. The purpose of these five-year reviews is to evaluate the 
implementation and performance of the remedial action to determine if it is or will be protective 
of human health and the environment.  EPA, as the lead agency, is responsible for conducting the 
five-year reviews and for preparing the five-year review reports.  FMC will assist EPA in 
conducting any necessary investigations as part of the five-year reviews, pursuant to Paragraph 
36 of the RD/RA UAO.  

Each five-year review will include an evaluation of whether the proprietary controls and access 
restrictions are in place and remain protective.  As a result of the five-year reviews, EPA may 
make recommendations for further actions to ensure that appropriate LUCs are in place and are 
being effectively monitored and enforced. 

4.2 ENFORCEMENT OF INSTITUTIONAL CONTROLS 

As described in Sections 3.3.1 through 3.3.3, FMC and EPA will have the right to enforce the 
proprietary controls implemented at the FMC OU.  In addition to FMC and EPA, the State of 
Idaho through the IDEQ will also have the right to enforce the proprietary controls that will be 
recorded for the portions of the FMC OU that lie outside the exterior boundary of the Fort Hall 
Indian Reservation.  FMC, EPA and IDEQ currently have the right to enforce the Environmental 
Covenant Imposing Activity and Use Limitations Pursuant to the Uniform Environmental 
Covenants Act that FMC recorded for SRIA Parcels 4, 5 and 6 (portions of RA-I). 

4.3 MODIFICATION OR TERMINATION OF INSTITUTIONAL CONTROLS 

As shown on the Institutional Controls Relationship Matrix, the proprietary controls on the FMC 
Plant Site are expected to be needed in perpetuity and, thus, would only need to be modified if 
EPA determines that additional institutional controls are necessary to maintain the integrity of 
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the remedy or if the final Record of Decision for the FMC OU is substantially different than the 
IRODA.  

Each five-year review of the FMC OU remedy will include an evaluation of the effectiveness 
and protectiveness of the remedy.  The results of these evaluations will be presented by EPA in 
the five-year review report along with identified issues and associated recommendations. 
Although not anticipated, the five-year review report may also include recommendations to add 
or expand ICs and access restrictions. FMC will be responsible for developing a plan to respond 
to the recommendations in EPA’s five-year review reports. 
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TABLE 1 

CONTAMINANTS OF CONCERN IN SOIL AND CLEANUP LEVELS FOR RISK 
DRIVERS FOR THE FMC OU (Table 9 from the IROD) 

Contaminants of Concern Units 
Cleanup Levels 

Industrial1 

Antimony mg/kg
Arsenic mg/kg 150
Beryllium mg/kg
Boron mg/kg
Cadmium mg/kg 39
Fluoride mg/kg 49,000

Gross alpha pCi/g a

Gross beta pCi/g a

Lead-210 pCi/g 67 
Manganese mg/kg
Mercury mg/kg
Nickel mg/kg

Phosphorus (elemental)c mg/kg - 

Polonium-210 pCi/g
Potassium-40 pCi/g

Radium-226 pCi/g a 3.8 

Radon pCi/g a,b

Selenium mg/kg
Silver mg/kg
Thallium mg/kg
Thorium-230 pCi/g
Uranium-238 mg/kg
Vanadium mg/kg
Zinc mg/kg

a Individual radionuclides potentially responsible for elevated gross alpha and beta 
levels are also COCs. 

b Retained as a COC mainly for evaluation of potential radon infiltration into 
buildings under alternate future commercial or industrial uses of the site. 

c There are currently no cleanup levels for phosphorus or elemental phosphorus in 
soils. 

1 Cleanup levels are provided for COCs associated with worker risk at the former 
operations area or Northern Properties. The cleanup level cited is the lower cleanup 
level between the outdoor / commercial / industrial worker and construction worker 
preliminary remediation goal (PRG) from the SFS Work Plan.  
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TABLE 2 

CONTAMINANTS OF CONCERN IN GROUNDWATER AND CLEANUP LEVELS FOR 
THE FMC OU (Table 8 from the IROD) 

Contaminants 
of Concern 

Units 
Maximum Detected 

Concentration 
Risk-Based 

Concentrationa 

Federal 
Maximum 

Contaminant 
Level (MCL) 

Cleanup 
Level 

Antimony mg/l 1.07 0.006 0.006 0.006 

Arsenic mg/l 2.66 0.000048 0.01e 0.01 

Beryllium mg/l 0.083 0.000019 0.004 0.004
Boron mg/l 89 1.36 - 1.36

Cadmium mg/l 3.9 0.008 0.005 0.005 
Chromium mg/l 7.58 0.077 0.1 0.1 
Fluoride mg/l 193 0.93 4 4

Manganese mg/l 91.2 0.077 - 0.077 
Mercury mg/l 0.0043 0.0046 0.002 0.002
Nickel mg/l 3.46 0.299 0.1 0.1
Nitrate mg/l 466 25.03 10 10

Phosphorusd mg/l 697 TBD - TBD

Phosphorus 
(elemental) 

mg/l 0.258 0.00073 N/A 0.00073

Radium-226 pCi/l 7.09 0.39 5* 5 
Selenium mg/l 19.73 0.07 0.05 0.05
Thallium mg/l 9.09 0.001 0.002 0.002
Vanadium mg/l 0.45 0.108 - 0.108 

Zinc mg/l 28.9 3.92 - 3.92
Tetrachloroethene mg/l 0.035 0.001 0.005 0.005 
Trichloroethene mg/l 0.028 0.002 0.005 0.005 

Gross Alphab pCi/l 1,690 - 15 15

Gross Betac pCi/l 1,355 - 4 mrem/yr 4 mrem/yr 

*Combined Ra 226 and Ra 228.
a RBCs for groundwater based on drinking water and watering homegrown produce. RBC value

based on cancer risk of 10-6 or HQ=1.
b Individual radionuclides potentially responsible for elevated gross alpha and gross beta levels 

are also COCs. These include but are not limited to lead-210, polonium-210, potassium-40, 
thorium-230, uranium-234, and uranium-238. 

c Beta particle and photon activity based on consumption of 2 liters/day.
d RBC for phosphorus will be defined in a future decision document. 
e MCL was changed from 0.050 mg/l to 0.010 mg/l in 2006.
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TABLE 3 
 

FMC OPERABLE UNIT 
INSTITUTIONAL CONTROLS RELATIONSHIP MATRIX 

 

FMC OU Area1 and Remedial 
Action Summary 

Soil Contaminants 
Remaining after Remedial 

Action 
Contaminated Media Use Restriction / IC Objective IC Instruments (Implemented) IC Instruments (Planned) Conditions for Modification or 

Termination 

Remediation Areas (RAs) where 
an evapotranspirative (ET) cap will 
be placed and elemental 
phosphorus (P4) is known or 
suspected to be present: 

RA-B, RA-C, RA-F1, RA-F2 and 
RA-K (see Figure 5) 

Metals and radionuclides. (see 
Table1) 

Elemental phosphorus. 

Residual source/fill 
materials and soil mixed 
with fill materials. 

Restrict use to commercial/industrial only.  
Prohibit excavation and activities within the RAs that 
could disturb the cap unless the use is specifically 
required pursuant to the EPA approved soil remedy 
OM&M Plan or future EPA approved plan. 
Prohibit excavation or any intrusion (e.g., borings, 
caissons, or wells) into the fill beneath these capped 
RAs that could result in potential exposure to P4. 

Covenants Restricting Use of Property 
(1995) 

Power County Development Code (2005) 

Proprietary Controls.  A UECA covenant or 
comparable EPA enforceable instrument that will 
limit the use and activity on these RAs as 
summarized in “Use restrictions / IC Objective” for 
these RAs and including the use restriction for 
groundwater. 

Proprietary controls needed in perpetuity. 

RAs where and ET cap will be 
placed and P4 is not present or 
suspected: 

RA-D, RA-E and RA-H 
(see Figure 5) 

Metals and radionuclides. (see 
Table1) 

Residual source/fill 
materials and soil mixed 
with fill materials. 

Restrict use to commercial/industrial only. 

Prohibit excavation and activities within the RAs that 
could disturb the cap unless (1) the use is specifically 
required pursuant to the EPA approved soil remedy 
OM&M Plan or future EPA approved plan or (2) the 
excavation is performed pursuant to an Excavation 
and Fill Management Plan. 

Covenants Restricting Use of Property 
(1995) 

Power County Development Code (2005) 

Proprietary Controls.  A UECA covenant or 
comparable EPA enforceable instrument that will 
limit the use and activity on these RAs as 
summarized in “Use restrictions / IC Objective” for 
these RAs and including the use restriction for 
groundwater. 

Proprietary controls needed in perpetuity. 

RAs where an approximately 12-
inch soil cover (gamma cap) will be 
placed: 

RA-A, RA-F (areas other than 
RA-F1 and RA-F2) and  
RA-G (see Figure 5) 

Metals and radionuclides. (see 
Table1) 

Residual source/fill 
materials and soil mixed 
with fill materials. 

Restrict use to commercial/industrial only. 

Prohibit excavation and activities within the RAs that 
could disturb the cap unless (1) the use is specifically 
required pursuant to the EPA approved soil remedy 
OM&M Plan or future EPA approved plan or (2) the 
excavation is performed pursuant to an Excavation 
and Fill Management Plan. 

Covenants Restricting Use of Property 
(1995) 

Power County Development Code (2005) 

Proprietary Controls.  A UECA covenant or 
comparable EPA enforceable instrument that will 
limit the use and activity on these RAs as 
summarized in “Use restrictions / IC Objective” for 
these RAs and including the use restriction for 
groundwater. 

Proprietary controls needed in perpetuity. 

RA-J (SRIA Parcel 3), where the 
upper approximately 6 inches of 
soil will be excavated or deep tilled 

(see Figure 5) 

None above future commercial / 
industrial worker soil cleanup 
levels; soil will be removed / 
tilled until surface soils are 
below soil cleanup levels as 
confirmed by post-remedial soil 
sampling and analysis. 

Surface soil to be 
removed or deep tilled to 
below future commercial 
/ industrial worker soil 
cleanup levels. 

Restrict use to commercial/industrial only. Covenants Restricting Use of Property 
(1995) 

Power County Development Code (2005) 

Proprietary Controls.  A UECA covenant or 
comparable EPA enforceable instrument that will 
limit the use and activity on this RA as 
summarized in “Use restrictions / IC Objective” for 
this RA and including the use restriction for 
groundwater. 

The post-remedial action surface soil 
concentrations may be re-evaluated from 
time to time (potentially during 5-year 
reviews) to determine if the ICs need to be 
modified or can be terminated. 

RA-I (SRIA Parcels 1 and 2) – no 
action (see Figures 3 and 5) 

None above future commercial / 
industrial worker soil cleanup 
levels. 

Surface soil 
concentrations below 
future commercial / 
industrial worker soil 
cleanup levels. 

Restrict use to commercial/industrial only. Covenants Restricting Use of Property 
(1995) 

Power County Development Code (2005) 

Proprietary Controls.  A UECA covenant or 
comparable EPA enforceable instrument that will 
limit the use and activity on this RA as 
summarized in “Use restrictions / IC Objective” for 
this RA and including the use restriction for 
groundwater. 

The surface soil concentrations may be re-
evaluated from time to time (potentially 
during 5-year reviews) to determine if the 
ICs need to be modified or can be 
terminated. 

RA-I (SRIA Parcels 4, 5 and 6) – 
no action (see Figures 3 and 5) 

None above future commercial / 
industrial worker soil cleanup 
levels. 

Surface soil 
concentrations below 
future commercial / 
industrial worker soil 
cleanup levels. 

Restrict use to commercial/industrial only. Environmental Covenant Imposing Activity 
and Use Limitations Pursuant to the 
Uniform Environmental Covenants Act 
(2010) 

No additional ICs planned. The existing UECA 
covenant effectuated EPA and IDEQ enforceable 
use and activity limits consistent with the  “Use 
restrictions / IC Objective,” including the use 
restriction for groundwater.   

The surface soil concentrations may be re-
evaluated from time to time (potentially 
during 5-year reviews) to determine if the 
ICs need to be modified or can be 
terminated. 

Southern and Western 
Undeveloped Areas – no action 
(see Figure 5) 

None above future commercial / 
industrial worker soil cleanup 
levels. 

Surface soil 
concentrations below 
future commercial / 
industrial worker soil 
cleanup levels. 

Restrict use to commercial/industrial only. Covenants Restricting Use of Property 
(1995) 

Power County Development Code (2005) 

Proprietary Controls.  A UECA covenant or 
comparable EPA enforceable instrument that will 
limit the use and activity on this RA as 
summarized in “Use restrictions / IC Objective” for 
this RA and including the use restriction for 
groundwater. 

The surface soil concentrations may be re-
evaluated from time to time (potentially 
during 5-year reviews) to determine if the 
ICs need to be modified or can be 
terminated. 

Groundwater  (areas where 
groundwater exceeds MCLs or 
RBCs) (See Figure 4) 

Arsenic and other metals (see 
Table 2) 

Groundwater exceeding 
MCLs or RBCs beneath 
the FMC OU  

Prevent potential ingestion of groundwater containing 
COCs in concentrations exceeding MCLs or RBCs. 

Covenants Restricting Use of Property 
(1995) 

Environmental Covenant Imposing Activity 
and Use Limitations Pursuant to the 
Uniform Environmental Covenants Act 
(2010; SRIA Parcels 4, 5 and 6 only) 

Power County Development Code (2005) 

Proprietary Controls.  The groundwater use 
restriction will be included on the instruments 
recorded for the RAs as indicated above. 

 

The extent of groundwater contamination is 
predicted to decrease over time (over 
decades) following implementation of the 
source control measure (caps), operation of 
the groundwater hydraulic control remedy 
and through natural attenuation.  Extent of 
groundwater contamination and potential 
modification of ICs per EPA 5-year reviews. 

1 The Remediation Areas (RAs) requiring Institutional Controls (ICs) are as identified in the SFS report, IRODA and UAO for RD/RA.  The final extent of the RAs that require ET or gamma caps requiring ICs will be surveyed and platted upon completion of the RA. 

Acronyms: OU = Operable Unit, RA = Remediation Area, ET = evapotranspiritive, P4 = elemental phosphorus, SRIA = Supplemental Remedial Investigation, COCs = contaminants of concern, MCL = maximum contaminant limit, RBC = risk-based concentration, SFS = 
Supplemental Feasibility Study, IRODA = Interim Record of Decision Amendment, UAO for RD/RA = Unilateral Administrative Order for Remedial Design and Remedial Action. 
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APPENDIX A 

POWER COUNTY CURRENT ZONING AND LAND USE 

AMENDMENT TO POWER COUNTY HEAVY  
INDUSTRIAL ZONE: PERMITTED USES 

PCDA/EPA CORRESPONDENCE 

(SRI REPORT APPENDIX A) 
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DRAWING 41815 – AREA PLAN BOUNDARY SURVEY, 

DEEDS AND EASEMENTS,  

FMC POCATELLO PLANT PROPERTY 
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Reference: Instrument Number 155162 

. ~ ... :•·. I 
COVEN}\lIT_RF.STRI<"'.!'ING USE 0F PROP!F.RTY~"*'···'~z. ~~ J 

FMC Co:-~·~n-;,~ion ("Covenanter"), being the own;r-oft·h·;·-r~l ···-
property locat~d in Power County, Idaho described in the above
r:-eferenced Instrument Number (the "Property"), hereby adopts the 
covenants, conditions and restrictions set forth herein which 
shall apply to and run with the Prcperty. 

1. Background, Purpose. The Property is located at or 
near the site of an elemental phosphoru~ plant in Power county, 
Idaho (the "Facility") that Cc•1enantor has been operating since 
1949. The covenant~, conditions and rc5trictions set fcrth 
herein are necessary to ensurt~ the development of the Property in 
a manne- consistent with the current use and character of the 
Facility. 

2. Covenant Restrict inn Use. T:1e use and development of 
the Property and every portion thereof shall be limited to any 
industrial and/or commercial use as is ::hen permitted by 
applicable valid governmental zoning ordinances. The Proper~y 
shall not be used or develope~ for any residential purposes. 

J. covenant to Run With the Y&nQ in perpetuity. The 
restrictions contained in this Covenanc shall run with the la~d 
in perpetuity, and shall bind all persons obtaining or succeeding 
to an interest in the Property after the date herecf. 

4. Applicat.i.Qn. All real estate, lots, parcels or 
portions theraof located within or on the Property, and any 
conveyance or tr~nsfer covering or describing any part thereof, 
shall be subject to the covenants, conditions and restrictions 
contained herein. By acceptance of such convayanc~ or tranofer, 
each transferee or grantee and each of his heirs, successors, 
transferees or assigns agree with Covenanter and each other to be 
bound by the covenants, conditions nnd restriction contained 
herein. 

5. partial Resale. Lease or Sublease. The sale, 
subdivision, leasing and subleasing of a portion of the Property 
shall bo prohibited unless each such portion re~ulTing from such 
sale, subdivision, leasing o~ subleasing will meet all of the 
requirements contained herein and contained in any applicable, 
valid governmental ordinances and regulations. 

6. Enforcement. Covenanter and any person, corporation or 
other entity who hereafter ~sserts or claims any right, title, 
claim or interest in and to ~he Property, wnether as successor in 
title ~r otherwise and whether voluntarily or by operation of law 
("Grantee"), and any person~ corporation or other entity claiming 

l 
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^?n?o0cn?crcrtheJrr,riction, -t^,^^ uUh
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Reference: Instrument Number 89700

^j^j^jprc^pKTTHC USE OF ^0V}^_ZJ:.^tzJ^
FMC Corporation ("Covenantor"), being t:.: owner of the real

ocated in Power county, Idaho described in the above-
rpferen-ed Instrument Number (the "Property"), hereby adopts the
covenants, conditions and restrictions set forth herein whicn
shall apply to and run with the Property.

Purpose. The Property is located at or
h lt in Power Count

1. ^rvgrmmd. Purpose. The Property is l
near the site of an elemental phosphorus plant in Power County,
Maho <?he "Facility") that Covenantor has been operating since
1949 The covenants, conditions and restrictions set forth
Serein Ire necessary'to onaur. the development of the Property in
a manner consistent with the current use and character of the

Facility.

2 n~,or,*T,+ ppst.ricting Use. The use and development of
the Property and every portion thereof shall be United to any
industrial and/or commercial use as is then permitted by
applicable valid governmental zoning ordinances. The Property
shall not be used or developed for any residential purposes.

3 rnvpnant to Run Withjrhp T.anrt in Perpetuity. The
restrictions contained in this Covenant shall run with the land
In perpetuity, and shall bind all persons obtaining or succeeding
to an interest in the Property after the date hereof.

4 Application- All raal estate, lots, parcels or
portions thereof" located within or on the Property, and any
Conveyance or transfer covering or describing any part thereof,
SiSll be subject to the covenants, conditions and restrictions
contained herein. By acceptance of such conveyance or transfer,
each transferee or grantee and each of his heirs, successors

transferees or assigns agree with Covenantor and each other to be
bound by the covenants, conditions and restriction contained

herein.

Lease . Sub_lgas£. Tne sale,
subdivision^leisln^nd^uiSeiring of a portion of the Property
shall be prohibited unless each such portion resulting from such
sale, subdivision, leasing or subleasing will meet all of the
requirements contained herein and contained in any applicable,
valid governmental ordinances and regulations.

6 Enforcement. Covenantor and any person, corporation or
other entity who hereafter assertr. or claims any right, title,
claim or interest in and to the Property, whether as successor in
title or otherwise and whether voluntarily or by operation of la*
rGran?ee») and any person, corporation or other entity claiming



Costomcr/Nc

by, through or under Covenantor or Grantee, or their,^e^ve tne

to9proceed at law or in equity to compel compliance with or
prevent the violation or breach of the terms hereof. The
prevailing party in any action to enforce any provision of this
c"eSant ShSll be entitled to recover all costs of such action,
including reasonable attorney fees.

7 Miscellaneous. The determination that any provision of
this Covenant is invalid shall not affect any other Provision of
thiS Covenant and the other provisions of this Covenant shall

, _ ;> *.,ii fr.yr-a, ami effect. No waiver of the breach or any

v_ovfcjn<anu nut i-vji. j.tn^/wx^.11^ —"j i

or covenant which may be unenforceable

Dated this /7& day of ^rc^,

.^,

PdtrTT-995.

m

For good am

Rclcasc/Dcb

discharged, t

"Loan Docu

connection v

Dated: June

FMC CORPORATION

STATE OF IDAHO

COUNTY OF h$l-

/) t certify

By:^

Its:

) ss.

of

■tify that I know or have satisfactory evidence that

fhdIL K- ^tfacJ;/A)n , i-s tne persorryho appeared before me, that
iaid person acknowledged the. (s(hey signed this instrument and
that said person on bath stated ijlfat j^heJw.is avthorized to

execute the instrument as the Irjftrtit- 7/)#.4t£-ff6*-/
>&hl£. CfrLprtdtterO , and that the instrument wa<2 the free ana
voluntary act of said corporation.

^ Giypn under my hand and official seal this /?-" day of
CLpiil ___' 1995-

Stale of Id;

County of I

Or. June 7. 1

th.it execute*

and on oath

NOTARY PUBLIC in and for the State

ofoldaho. residing,at

My appointment expires^

ACA1605(4«
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Reference: Instrument Number H0431

PMC corporation ("Covennnt^; bcinc, the owner of tho «.l
property located in Power County, "^" Jjj"1 hereby adopts the

£=? IT^Tnl ^L^tionf^^ ^in which
stall apply to and run with f.o Property.

1949. Th-

Facility.

ov>lopmont of thn Proporty In

,.

thereof located w'•

c or transfer cov.j

subject to the cc

herein. By accc

r.feree or grantee

os or assigns agr

the covenants, <~c;

4.

portions

conveyanc

shall be

contained

nach tran

transfere

bound by

herein.

5. BBnEJLfll.. Rggfllei ?■
subdivision, leasing and si-
shall be prohibited unless
sale, subdivision, leasing
requirements contained her

valid governmental ordinar-

6.
C<

O • f-f'' *• w • w w -'

other entity who hereafter

claim or interest, in and '
title or otherwise and wnc

(••Grantee;") , and any pcrs.-.

•cal esta'.i, lots, parcels or
•in or on -he Property, and any

-j'ng or dencribing any part thereof,
nants, conditicns and restrictions
,ncc Of cl;;h conveyance or transfer,

<d each or his heirs, successors,

'with Cov. :iantor and each other to be
•.tions an.' restriction contained

sna or Su-'lsaaa. The oale,
."■.leaotng o> a portion oc the Property

• ach s'jch portion roaulting from auch
'.jy subleas'ng will meet all of the
n and contained in any applicable,

-.3 and reflations.

■ •-.antor ar-.-i any person, corporation or
■;serts or claims any right, title,

►he Property, whether as successor in

er voluntarily or by operation of law
corporal-on or other entity claiming
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invalid

1 the otl:

tco and

.-. covonon

:i of the

ight of ;•.

iy person

imposing

!i may be
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by, through or *•

assign:; or succ-

right to enforc

to procend at \<

prevent the vio

j i ling part

Covenant shall :

including reaao

c real

bovc-

» the

.ich ML?en

this Covenant i

this Covenant «'»

remain in full

provision of th

subsequent brc;-

provision. Ho

the failure ot

Covenant nor f<

or covenant whi

:h

jcrty In

tho

he

o land

cceeding

STATE OF IDAHO

COUNTY OF

ertify

ny

ereof,

:tions

•ansfer,

iors,

lor to be

i.nod

hat I kr

owledged

on oath

rument n

that said porn

acutc tho in:-

voluntary act

Given unrj:

Property

com such

f the

cable,

ration or

title,

cossor in

on of law

claiming

:ndor Cove: mtor or Grantee, or thoir heirs
sors or any of them severally, shall have the
the restrictions contained in this Covenant and

•■ or in o<?uity to compel compliance with or
jtion or broach of tho terms hereof. The

• «n anv nation to enforce any provision of cliia
.. entltlo-.! to recover all costa of such action,
,.\ble attorney fees.

The determination tha-. any provision of
■ ;hnll not affect any other provision of
-•r provisions of thJo Covenant shall
.ffect. No waivor of tho broach of any
': shall constitute a waiver of a
■.arte provision or of any other
•tion shall accrue for or on account of
to exercise any right created by this
any provision, condition, restriction

•.ncnforcoablc.

day of V*iv\\J 1995.
- u/xuL

FMC CORPORATION

Its:

) ss.

v or have satisfactory evidence that
he person-sWho appeared before me, that

that (s)fhe) signed, this instrument, and
3tated-)tnat (swie)was authorized to

that the instrument wao the froo and

■poration.

and official seal this

5.

day of

NOTARY PUBLIC in and for the State

of/tdaho, residing at

Jim0h,
My appointment
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riction

Reforcncc: Instrument Nurabcr 1381?.o

FMC corporation ("Covenantor"), being the owner of the ^a1
property located in Power County, Idaho described in the above-
re?erencpd Instrument Number (the "Property"), hereby adopts the
covenant^, conditions and restrictions set forth herein which
shall apply to and run with the Property.

1 BarVnrmmd. Purpose The Property is located at or
near the sitfofTn^le^Sl phosphorus plant in Power County
?daho (the "Facility") that Covenantor has been operating since
1949 The covenants, conditions and restrictions set forth <
Serein Ire necessary to ensure the development of the Property in
a manner consistent with the currant use and character of the

Facility.

2 ^,o^nt- HPstrictino Use. The use and development of
the Property and every portion thereof shall be lilted to any
industrial and/or commercial use as is then permitted by
applicable valid Governmental zoning ordinances. The Property
shall not be used'or developed for any residential purposes.

T covenant to^Bun_Wj th_thp. Land in Perpetuity.. The
restrictions contained in this Covenant shall run with the land
In perpetuity, and shall bind all persons obtaining or succeeding
to In interest in the Property after the date hereof.

4 Application. All real estate, lots, parcels or
portions ther'ioTTocated within -,.- on the Property, and any
conveyance or transfer covering or describing any part thereof,
shall be subject to the covenants, conditions and restrictions
contained herein. By acceptance of such conveyance or transfer,
each transferee or grantee and each of his heirs, successors
transferees or assigns agree with Covenantor and each other to be
boSnd by the covenants, conditions and restriction contained

herein.

5 Partial Resale. Lease or Sublease. The sale,

subdivision, lSSiing and subleasing of a portion ?J.th%!"P«S
shall be prohibited unless each such portion resulting from such
sale subdivision, leasing or subleasing will meet all of the
requirements contained herein and contained in any applicable,
valid governmental ordinances and regulations.

6 Enforcement. Covenantor and any person, corporation or
other entity who hereafter asserts or claims any right, title,
claim or interest in and to the Property, whether as successor in
titll or otherwise and whether voluntarily or by operation of law
("Grantee"), and any person, corporation or other entity claiming
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•ty,
nee

•ty in
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to be
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•perty

i such

he

>le,

:ion or

:le,

;sor in

of law

Laiming

by, through or under Covenantor or Grantee, or theii heir-,
nniigns or successors, or any of them severally, shall have the
riaht to enforce the restrictions contained in this Covenant and
to nroceod at law c.i: in equity to compel compliance with or
prevent the violation or breach of the terms hereof. § The
nrw.vai.lina party in any action to enforce any provision of this
Covenant shall be entitled to recover all costs of such action,
including reasonable attorney fees.

7 Mi«-.rP.Uanpous. The determination that any provision of
this coveP^tTs invalid shall not affect any other provision of
this Covenant and v.he other provisions of this Covenant shall
remain in full force and effect. Ho waiver of the breach of any
provision of this Covenant shall constitute a waiver ol a
subsequent breach of the same provision or of any other
provision. No rigi-t of action shall accrue for or on account of
the failure of any person to exercise any right created by this
Covenant nor for imposing any provision, condition, restriction

or covenant which :nay be unenforceable.

Dated this /Zr£l dav of y*^} 1995'

FMC CORPORATION

Its:

STATE OF IDAHO

COUNTY OF J

) S3.

)

certify that I know or have satisfactory evidence that

iLujje. /- Ktf*&Jt£4m , is the person^who appeared before me, that
said person acknowledged that (sfhe) signe>vthis instrument, and
that said person on oath statedz-tttat ,(s\As/was authorized to
execute the instrument as the r/QsTLU /7~k7/rtfl ty?^-J oC
- ■ * '- • and thnt the instrument tfas the free and

day of

voluntary act of r>*id corporation.

Given under my hand and official seal this // —
1995.

NOTARY PUBLIC in and for the Stite

of/Oldaho. res-iding at

Hfo <JS/
My appointment

2

c C £■ //.
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rnn correction or other entity claiming
*. _. ,-,.• mntnc or their ncit-j,

orn"nv°of them Severally, shall have the
Sections contained in this Covenant and
TcMuity to co»pelbcc«pliance^witheor
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constitute a waiver of a
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STATE OF IDAHO
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COVE!iANT RESTRJ •'.ITING USI:
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FMC Corporation ("Covenantor"),
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referenced instrument Number (the "Prop
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by, through or under Covenant'

assions or successors, or any

'-irjr.1 to enforce tho restricr
to proceed «t law or in onuit
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the failure of any person to
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or covenant which nay be ur.ai

Dated this / /
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■orceable.

,.v of

FMC CORP'^'ATICN

STATE OF IDAHO

COUNTY OF !&&.

f) I certify that I know <■ have sat fac.ory evidence that
trtj } k HJo:Jv/srr^J is the- -sop^who ,open red L.efore me, that
sYfd^r-^-'ra^kno^edged th. (sfejsi —-i hir. instrument, and
that said person on oath sr <1 that ( ^.^s ai:tnorizcd to
r ^ciite the instrument as t- LJiOynf ■'>'; -M2£'Szi—

^ja^^-HaMbiL.' and th the insr- wa5 :hG froe an
Voluntary act of said corpc -ion.

Given under my hand ar official
, 1S95.

■>. 1 '■ his / 7~]^_ day of

■ in and for the Str.te

-. ..d-irig ot

M
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Reference: Instrument Number 95234

COVENANT RESTRICTING USE Or PROPERTY

FMC Corporation ("Covenantor"), beinq the owr.-r of t^.*? r?

property located in Power County, Idaho described •n the above-

referenced Instrument Number (the "Property"), hereby adopts the

covenants, conditions and restrictions sc: forth herein which

shall apply to and run with the Property.

1. Background. Purpose. The Property is located at or

near the site of an elemental phosphorus plant in rower County,

Idaho (the "Facility") that Covenantor ha;; been operating since

1949. The covenants, conditions and restrictions r.et forth

herein are necessary to ensure the development of the Property in

a manner consistent with the current use ind character of the

Facility.

2. Covenant Restricting Use. The :se and development of

the Property and every portion thereof sh .11 be li.iited to any

industrial and/or commercial use as is th->n permit' ed by

applicable valid governmental zoning ordinances. "he Property

shall not he used or developed •for any n .idential purposes.

3 . Covenant to Run With the Land i ■> Perpetu : ty_. The

restrictions contained in this Covenant i; :all run ■,.-ith the land

in perpetuity, and shall bind all person, obtaining or succeeding

to an interest in the Property after the iate here f.

4. Application. All real estate,
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'.:hall be subject to the covenants, condit
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herein.
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by, through or under Covenantor or Grantee, or their heirs,
assigns or successors, or any of them severally shall have the

right to enforce the restrictions contained in this Covenant and

to proceed at law or in equiv.y to compel compliance with or

prevent the violation or breach of the terms hereof. The

prevailing party in any action to enforce any provision of this
Covenant shall be entitled to recover all costs of such action,

including reasonable attorne" fees.

7. Miscellaneous. Th' determination that any provision of

this Covenant is invalid shall not aff-ict any other provision of
this Covenant and the other provisions of this Covenant shall

remain in full force and effect. No waiver of the breach of any

provision of this Covenant s-.all constitute a waiver of a
subsequent breach of the sanu: provision or of any other

provision. No right of action shall accrue for or on account of

the failure of any person to exercise any right created by this

Covenant nor for imposing any provision, condition, restriction

or covenant which may be unenforceable.

Dated t)iis /7 1995.

FMC CORPORATION

STATE OF IDAHO

COUNTY OF £>>a/,

) ss.

)

P . 1 certify that I know o- have satisfactory evidence that
ICLIlL a-^-L/ddut/JOZj , is th<=> orsoruwhc appeared before me, that
said person acknowledged thn (s£he) si'inaji this instrument, and
that said person on oath sta'ed/t^ft (:;\^)was authorized to
execute the instrur.nnt as t).-.- fcJ.&ritj ^/tf&fl&fi&tJ of
•(j/71 & d.(yLpHJltzcrri , and tho.■'. the instrument was the free and
voluntary act of said corpor.-tion.

Giyen under my hand and official seal this // — day of

OuOAj'h ' , 1995.

W V

NOTARY FCBLIC in and for the State

of Xj&aho, residing at

My r.ment



Reference: Instrument No. 66252 , recorded in Book 96 of Deeds at page 473 and

Instrument No. 66253 , recorded in Book 96 of Deeds at page 474

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Corporation ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as Pond 8S where elemental

phosphorus processing wastes have been covered by a low permeability cap. The limits of the

RCRA cap area are shown on the attached plat. The area within this perimeter, referred to herein

as the "Property," is subject to land use restrictions under Subpart G of Title 40 of the Code of

Federal Regulations. The Property encompasses the limits of the final cap and an area at least 20

feet outside the anchor trench as shown on the Survey Plat, Instrument Number 174026, recorded

in Book 2 of Deeds at Page 242.

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number 174026, recorded in Book 2 of

Deeds at Page 242. The total quantity of hazardous waste located at the Property is

approximately 36.4 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be

subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and eachiiOiis-h



transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

6. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any ofthem severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

ti
Dated this / 7 day of December, 1999.

FMC CORPORATION

Its:



STATE OF IDAHO )

) ss.

COUNTY OF POWER )

I certify that I know or have satisfactory evidence that /CUtst tytpcjut*—ris the
personwho appeared before me, that said person acknowledged that (s)he^igned this instrument,

andydlavsaid'person7on oath stated that (s)he was authorized to execute the instrument as the

y*sicb7*r' S//C&7?c?sfO\— of ~7/?lC^ C&Lj# • , and that the instrument was the
free and voluntary act otf^said corporation.

Given under my hand and official seal this / / / day of December, 1999.

\£j\ NOTARY PUBLIC in/and for the^te of Idaho,
^ i ?*v"i^l,tfl: residing at

- ^ . My appointment^qpires



H-A2EL STUART, Sac-Offlclo Recorder

inatrmaent No. 66252

Helen Elaenpeter, Deputy

WARRAHTYDEBD

Power. Sft. of Idaho,PboundeS ^^^^^^SSf^'f?!^ ^gf

Townahllfi ?^SWeS* Qua^er <SW*> of Sections,
Townanip 6 South, Rango 33 S.B.M., lying 3out&of

the Oregon short Line Railroad right-of^wav how
the Onion Pacific Railroad Conpanyrafahom by

*nd
O.3.I.B. Stop. In th. not of $23.65 am*.*

unto

ppnoeVSd^SgStKeSfi
and to It. .uooeaaora and aaaigna forever
their helra and aaaigns warrant the lii
and peaceable poaaeaaion of the aald"
againat the said partiea of the first
agalnat all and any peraons ^Lr

ssK^sia*or to ciaira

t!

thl
of tha first Part aS

f' «xeluaiv« and imme,
P»rt, its aucceaaors and t

y?ne clalralnS through hi«

and

Signed, sealed and Del lvered in the Presence of
• 0. R. BAUM

3TATE OP IDAHO ) ' '

COUNTY OP BANNOCK ).

Public Jn'anfJo/^ifo^n^ad £J£° ****
LINDLCT. hi. 8S0Ka S^
it

hereunto aet theix

ROY LINDLEy

BERTHA LINDIBY

« wi?n * ^th day ojf December, in the vear 1947- b«r«*^ ™~ *uPublic in Anrf fv%*» .A« j rt . * w**w jrom x^^/| oex ore me* the

r THnT rnf »_ m ■ • » ^*>»^»«.«i#^ cxiav* u uHVv| wvlPflOnaXxT AT^TkA JS y*A/4 Q/"\1T t
I I ni 111 Mjr^r w% 4 ^k «^«A ^^ l W Xr ^^ "^ ^^ >v^ <m m j. V*^^ l^^3 n i C» CI Mf i 1 V I
J i g_ 4T| | J| i HgT £ FIT M ■!T T wb l^^l Awy*i i,. • * *^ ^^ _ * w ^* ^^^^X^ *^* \# \A * %\jf ^ I ^

inatrument. and acknowledged to L ^at'tTey'exeoSrd'thTsam::8 *

"nderaigned, a

e" 8Ubscrlbed to



Reodrded at the request of Power Go* Abstract Co, at 10i45 o'clock A.M* this 27th di
April, 1948 in Book 96 of V*e&* at page 473* Fee fl,20

HAZEL STOART, Recorder , By ^elen Elaenpeter, Deputy !

Instrument No« 66253

CORPORATION WARRANTS DEED

THIS INDENTURE, made this 39 day of December, in the year of our Lord one thouaari
nine hundred and Forty Sovert*/between EVANS INVESTMENT COMPANY* a corporation a
corporation duly organized and exieting under the laws of the state of Idaho and nan
its principal office in Idaho at American Falls, in the County of power party of th«
first part, and WE3TVAC0 CHLORINE PRODUCTS CORPORATION a foreign corporation entitle
do business in the 3fcate of IdeJho* party of the second part*

• f «■

Y/ITNSSSOTH, that the said pkrty of the first part, having been hereunto duly autii
by resolution of its Board of Directors, for and in consideration of the sum of ONE
DOLLAR AND OTHER VALUABLE CONSIDERATION DOLLARS lawful money of the United States oi
America, to it in hand paid by the said patfty of the* second part, the receipt whered
acknowledged, has granted, bargained and sold, md by these presents does grant, bad
sell, convey and confirm unto the said party of the second part, and to Its suecessc
and assigns forever, all theHteliowing described real estate situated In* County of
State of Idaho, to-witt •

Northeast Quarter of Section 13, and all of that part
and all of that portion of the South One half of the
Southeast Quarter «$ Section 12 and, likewise* that
Portion of the Soup#ast Ciaiau^ter of the Southwest *
quarter of Section 12/ all in Township 6 south, Range
33 E#B*M«, lying South of the Oregon Short Line Rail-
road right of way as it now exists and as shown by the
map, now known as ftie Union Pacific Railroad Company
right of way# SUBJSGf, HOWEVTSR, to any easements for
powerf electric l£g|t ***** telephone lines as they now
exist and to the «fe»nt that the same are valid*

Stamps in the a^ouat;^ f22#00 affixed and cancelled*
1 •'. <L Jt'""

TOGOTHKR, with all and #i»gular the tenements, hereditaments and appurtenances t
unto belonging or in any wise appertaining, and the reversion and reversions, remain
and remainders, rents, Issues *t*d profits thereof,'And all estate, right, title and

th^first^artt ^ th° **** P*0perty* as *we11 ln lkw a» in dquity^ p^ the said party

TO HAVE AND TO HOLD, all and aingular, the above mentioned and deaeribed tromiae
together with the appurtenance** unto the aaid party of the second part, and to It*
f^°!!?2r* mnf •••*«»* *°*»»«». And the aald party of the firat part, and ita auece
the aaid preralaea in the quiet and peaceable poaeeaaion of the aaid party of thraec
part, ita auoceaaora and aaaigna, againat the aaid par-ty of the firat part, and ita
aucoeaaora, and against all and every peraon and peraona whomaoeverr lawfully claimi
or to claim the aaae, ahall an« will warrant and by theae preaenta foreverdefend.

IN WITNESS WHEREOF, the -piifji, of the firat part has oauaed ita corporate name to
hereunto aubacribed by ita Pr»«ident and ita corporate aeal to be affixed by ita Sec
tary in pursuance to aald reiogltion the day and year firat above written*

Signed, sealed and Delivered In the Freaence of

fss- - EVANS INVESTMEWP COMPAHy, a
^<3t?*t\ n r> ,,*m. ■'■♦-■ - corporation
(SEAL) 0. R# BSm 1- By J, PAUL EVANS

Ita Preaident
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Reference: Instrument No. 20005743 (Bannock County) and

Instrument No. 174944 (Power County)

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

Astaris Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as Pond 9E where elemental

phosphorus processing wastes have been covered by a low permeability cap. The limits of the

RCRA cap area are shown on the attached plat. The area within this perimeter, referred to herein

as the "Property," is subject to land use restrictions under Subpart G of Title 40 of the Code of

Federal Regulations. The Property encompasses the limits of the final cap and an area at least 20

feet outside the anchor trench as shown on the Survey Plat, Instrument Number 20100185 ,

recorded in Book 7 _ of Deeds at Page 1214 (Bannock County) and Instrument Number

176458 , recorded in Book _2_ of Deeds at Page 262 (Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number 20100185 , recorded in Book 7

of Deeds at Page 1214 (Bannock County) and Instrument Number 176458_, recorded in

Book 2 of Deeds at Page 262 (Power County). The total quantity of hazardous waste

located at the Property is approximately 17 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be



^0100371

subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

6. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any of them severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this 9 day of January, 2001.

ASTARIS IDAHO LLC



^0100371
STATE OF IDAHO

COUNTY OF POWER

)
) ss.

)

I certify that I know or have satisfactory evidence that dj*> the

person who appeared before me, that said person acknowledged that (s)he^igned this instrument,
ancUtoit said person on oath stated that (s)he was authorized to^execute the instrument as the

fiZi&rtr J/fOL*? *qZ*~<' of LAj&rAAcdJ sJ[cfaAo. and that the instrument was the
free and voluntary act of^said corporation.

Given under my hand and official seal this 7 day of January, 2001.

\

NO

NOTARY PUBLIC rn^and for the State of Idaho,

residing at XO/J
My appointment empires

20100371
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Reference: Instrument No. 20005743 (Bannock County) and

Instrument No. 174944 (Power County)

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as Pond 8E where elemental

phosphorus processing wastes have been covered by a low permeability cap. The limits of the

RCRA cap area are shown on the attached plat. The area within this perimeter, referred to herein

as the "Property," is subject to land use restrictions under Subpart G of Title 40 of the Code of

Federal Regulations. The Property encompasses the limits of the final cap and an area at least 20

feet outside the anchor trench as shown on the Survey Plat, Instrument Number 205*00^2.1 ,

recorded in Book 861 of Deeds at Page (Bannock County) and Instrument Number
|8 G4-G? , recorded in Book 2- of Deeds at Page 35*7 (Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number 205*00921 , recorded in Book

fe&1 of Deeds at Page (Bannock County) and Instrument Number / 86 ^fc?

recorded in Book 2. of Deeds at Page 35*7 (Power County). The total quantity of hazardous

waste located at the Property is approximately 27 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be

Instrument # 186472
POWER COUNTY, IDAHO

2005-01-18 02:26:52 No. of Pages: 3

Recorded for : A & E ENGINEERING

CHRISTINE STEINLICHT _ Fee: 9.00

Ex-Officio Recorder Deputy_



subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

6. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any of them severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this ]8 day of January, 2005.

FMC IDAHO LLC



STATE OF IDAHO

COUNTY OF BANNOCK

)
) ss.

)

I certify that I know or have satisfactory evidence that Rob J. Hartman , is the person

who appeared before me, that said person acknowledged that (s)he signed this instrument, and

that said person on oath stated that (s)he was authorized to execute the instrument as the Vice

President of FMC Idaho LLC , and that the instrument was the free and voluntary act of

said corporation.

day of January, 2005.

3TARY ffgpLIC in and for the State of Idaho,

residing at t™^ I •' 0 /' ?)

My appointment expires Ll l\{fi



Instrument # 186471
POWER COUNTY, IDAHO

2005-01-18 02:25:11 No. of Pages: 3

Recorded for : A & E ENGINEERING

CHRISTINE STEINLICHT Fee: 9.00

Ex-Officio Recorder Deputy 3

Reference: Instrument No. 20005743 (Bannock County) and

Instrument No. 174944 (Power County)

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as the Phase IV Ponds where

elemental phosphorus processing wastes have been covered by a low permeability cap. The

limits of the RCRA cap area are shown on the attached plat. The area within this perimeter,

referred to herein as the "Property," is subject to land use restrictions under Subpart G of Title 40

of the Code of Federal Regulations. The Property encompasses the limits of the final cap and an

area at least 20 feet outside the anchor trench as shown on the Survey Plat, Instrument Number

20S)C\°lZi , recorded in Bookg£/j of Deeds at Page —' (Bannock County) and Instrument
Number

/gG46> I , recorded in Book 21 of Deeds at Page 3-^ "7 (Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number THSfyWlA , recorded in Book

of Deeds at Page *—' (Bannock County) and Instrument Number / 4£
recorded in Book 2 of Deeds at Page 3S "7 (Power County). The total quantity of hazardous

waste located at the Property is approximately 46.3 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

7,



5- Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be

subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

6. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any of them severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this /8- day of January, 2005.

FMC IDAHO LLC



STATE OF IDAHO

COUNTY OF BANNOCK

) ss.

)

I certify that I know or have satisfactory evidence that Rob J. Hartman , is the person

who appeared before me, that said person acknowledged that (s)he signed this instrument, and

that said person on oath stated that (s)he was authorized to execute the instrument as the Vice

President of FMC Idaho LLC , and that the instrument was the free and voluntary act of

said corporation.

Given under my hand and official seal this day of January, 2005.

«

OF \Q^XA^

NOTARY

residing at

My appointment expires

LIC in and for the State of Idaho,



Instrument # 186470
POWER COUNTY, IDAHO

2005-01-18 02:23:43 No. of Pages: 3

Recorded for: A & E ENGINERING

CHRISTINE STEINLICHT Fee: 9.00

Ex-Officio Recorder Deputy Ji16

Reference: Instrument No. 20005743 (Bannock County) and

Instrument No. 174944 (Power County)

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as Pond 15S where elemental

phosphorus processing wastes have been covered by a low permeability cap. The limits of the

RCRA cap area are shown on the attached plat. The area within this perimeter, referred to herein

as the "Property," is subject to land use restrictions under Subpart G of Title 40 of the Code of

Federal Regulations. The Property encompasses the limits of the final cap and an area at least 20

feet outside the anchor trench as shown on the Survey Plat, Instrument

recorded in Book ^^ of Deeds at Page (Bannock County) and Instrument Number

/864O? , recorded in Book 2 of Deeds at Page 35^7 (Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number 205PM 2,1 , recorded in Book

8&1 of Deeds at Page — (Bannock County) and Instrument Number / SO 40^ ,
recorded in Book 2 of Deeds at Page 33*7 (Power County). The total quantity of hazardous
waste located at the Property is approximately 140 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be



subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

6. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any of them severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this 18^ day of January, 2005.

FMC IDAHO LLC



STATE OF IDAHO

COUNTY OF BANNOCK

) ss.

)

I certify that I know or have satisfactory evidence that Rob J. Hartman , is the person

who appeared before me, that said person acknowledged that (s)he signed this instrument, and

that said person on oath stated that (s)he was authorized to execute the instrument as the Vice

President of FMC Idaho LLC , and that the instrument was the free and voluntary act of

said corporation.

Given under my hand and official seal this tfK. ay of January7~200ST

rj

Op lOr<V

TARY PUBLIC in and for the State of Idaho,

residing at ^A
My appointment expires



Reference: Instrument No. 20005743 (Bannock County) and

Instrument No. 174944 (Power County)

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as Pond 16S where elemental

phosphorus processing wastes have been covered by a low permeability cap. The limits of the

RCRA cap area are shown on the attached plat. The area within this perimeter, referred to herein

as the "Property," is subject to land use restrictions under Subpart G of Title 40 of the Code of

Federal Regulations. The Property encompasses the limits of the final cap and an area at least 20

feet outside the anchor trench as shown on the Survey Plat, Instrument Number 2Jb5lDfifl2A ,

recorded in Book ^A. of Deeds at Page (Bannock County) and Instrument Number

/ 86>4<g?, recorded in Book 2 of Deeds at Page 3 S~^7 (Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number 2Jb50Q°i2A , recorded in Book

SSA of Deeds at Page ■ (Bannock County) and Instrument Number /SG^K?*? ,
recorded in Book 2 of Deeds at Page 3S1 (Power County). The total quantity of hazardous
waste located at the Property is approximately 140 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be

Instrument # 186473
POWER COUNTY, IDAHO

1 / 2005-01-18 02:27:47 No. of Pages: 3
/3 Recorded for: A & E ENGINEERING

/ CHRISTINE STEINLICHT -^^fee: 9 00
Ex-Officio Recorder Deputy_



subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

6. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any ofthem severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this f8 ~ day of January, 2005.

FMC IDAHO LLC



STATE OF IDAHO

COUNTY OF BANNOCK

) ss.

I certify that I know or have satisfactory evidence that Rob J. Hartman , is the person

who appeared before me, that said person acknowledged that (s)he signed this instrument, and

that said person on oath stated that (s)he was authorized to execute the instrument as the Vice

President of FMC Idaho LLC , and that the instrument was the free and voluntary act of

said corporation.

Given under my hand and official seal tfos\) Q— day of January, 2005.

O -.,

NOTARY PI

residing at

V

IC in and for the State

'%:' OF \^>'

My appointment expires













Instrument # 188397
POWER COUNTY, IDAHO

2005-12-19 03:12:47 No. of Pages: 3

Recorded for : JOHN ELLE , *.

CHRISTINE STEINLICHT A Fee: 9.00 ) ntlAiU
Ex-Offlcio Recorder n^^y [±/(lJ*J*^(\ Xy^LUlAri

Reference: Instrument No. 20005743 (Bannock County) and

Instrument No. 174944 (Power County)

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as Pond 18 Cell A where

elemental phosphorus processing wastes have been covered by a low permeability cap. The

limits of the RCRA cap area are shown on the attached plat. The area within this perimeter,

referred to herein as the "Property," is subject to land use restrictions under Subpart G of Title 40

of the Code of Federal Regulations. The Property encompasses the limits of the final cap and an

area at least 20 feet outside the anchor trench as shown on the Survey Plat, Instrument Number

j 8 c> "3 i I recorded in Book 2> of Deeds at Page 3~T "7 ~8(Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number /& o 3^ ( ; recorded in Book

*£- of Deeds at Page3T7-_S(Power County). The total quantity of hazardous waste located at
the Property is approximately 25 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be

subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

1/13



transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

6. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any of them severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this [ / - day of December, 2005.

FMC IDAHO LLC

Its:

2/3



STATE OF IDAHO

COUNTY OF BANNOCK

) ss.

I certify that I know or have satisfactory evidence that Rob J. Hartman , is the person

who appeared before me, that said person acknowledged that (s)he signed this instrument, and

that said person on oath stated that (s)he was authorized to execute the instrument as the Vice

President of FMC Idaho LLC , and that the instrument was the free and voluntary act of

said corporation.

Givenvxpidei>/(rnvv hand and official seal this
#

day of December, 2005.

)TARY EUBLIC in and for the State of Idaho,

Tesiding at -foflrtilJl 0 ,
My appointment expires ^\ \ \\j\ 7)Q ) 1
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Instrument # 188396
POWER COUNTY, IDAHO

2005-12-19 03:12:24 No. of Pages: 3
Recorded for : JOHN ELLE

CHRISTINE STEINLICHT \f Fee: 9.00/ /J
Ex-Offlcio Recorder Deputy IJA OMMA LI jT
ck County) and :/*JReference: Instrument No. 20005743 (Bannock

Instrument No. 174944 (Power County)

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as Pond 17 where elemental

phosphorus processing wastes have been covered by a low permeability cap. The limits of the

RCRA cap area are shown on the attached plat. The area within this perimeter, referred to herein

as the "Property," is subject to land use restrictions under Subpart G of Title 40 of the Code of

Federal Regulations. The Property encompasses the limits of the final cap and an area at least 20

feet outside the anchor trench as shown on the Survey Plat, Instrument Number I&& 3^ ( ,
recorded in Book 2 of Deeds at Page 3 77-A(Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number 1#8 3^1 , recorded in Book
2. of Deeds at Page 3T7 - A(Power County). The total quantity of hazardous waste located at

the Property is approximately 59 acre-feet.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be

subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

1/3



transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

£. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any of them severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this \¥~ day of December, 2005.

FMC IDAHO LLC

2/3



STATE OF IDAHO

COUNTY OF BANNOCK

) ss.

I certify that I know or have satisfactory evidence that Rob J. Hartman , is the person

who appeared before me, that said person acknowledged that (s)he signed this instrument, and

that said person on oath stated that (s)he was authorized to execute the instrument as the Vice

President of FMC Idaho LLC , and that the instrument was the free and voluntary act of

said corporation.

Given under my hand and official seal

s ^,

*. A
^TARY PU

residing at

:IC in and for the State of Idaho,

My appointmeAt expires" 0\ j \[q 2fb\
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Instrument # 188395
POWER COUNTY, IDAHO

2005-12-19 03:11:42 No. of Pages: 3

Recorded for : JOHN ELLE

CHRISTINE STEINLICHT A Fee: 9.00/

Ex-Officio Recorder Deputy \Jt lAJ^^A / L—

Reference: Instrument No. 20005743 (Bannock County) and

NOTICE AND COVENANTS RESTRICTING USE OF PROPERTY

FMC Idaho LLC ("Covenantor"), being the owner of the real property located in Power

County, Idaho described in the above-referenced Instrument Numbers, hereby adopts the

covenants, conditions and restrictions set forth herein which shall apply to and run with the

property.

1. Notice. The property includes an area that has been used to manage hazardous

waste regulated under the Resource Conservation and Recovery Act (RCRA), 42 U.S.C. §6901

et seq. This area consists of a former surface impoundment known as the Slag Pit Sump where

elemental phosphorus processing wastes have been covered by a low permeability cap. The

limits of the RCRA cap area are shown on the attached plat. The area within this perimeter,

referred to herein as the "Property," is subject to land use restrictions under Subpart G of Title 40

of the Code of Federal Regulations. The Property encompasses the limits of the final cap and an

area at least 20 feet outside the anchor trench as shown on the Survey Plat, Instrument Number

I 8 8 3*? 2, , recorded in Book 2. of Deeds at Page "378 (Power County).

2. Type, location and quantity of the hazardous wastes. The hazardous wastes

disposed of at the Property consist of elemental phosphorus mineral processing wastes that

exhibit hazardous characteristics. These wastes are located beneath the limits of the as-built

RCRA cap as shown on the Survey Plat, Instrument Number 1 S&3?2 , recorded in Book

2 of Deeds at Page 378 (Power County). The total quantity of hazardous waste located at
the Property is approximately 28 cubic yards.

3. Covenants Restricting Use. Property use and development inconsistent with the

restrictions established under Subpart G of Title 40 of the Code of Federal Regulations shall be

prohibited. No activity or development shall take place with respect to the Property that would

jeopardize the integrity of the installed cap or interfere with ongoing cap maintenance and

monitoring. Any subsurface intrusion at the Property is prohibited.

4. Covenants to Run With the Land in Perpetuity. The restrictions contained in this

Covenant shall run with the land in perpetuity, and shall bind all persons obtaining or succeeding

to an interest in the Property after the date hereof.

5. Application. All real estate, lots, parcels or portions thereof located within or on

the Property, and any conveyance or transfer covering or describing any part thereof, shall be

subject to the notice, covenants, conditions and restrictions contained herein. By acceptance of

such conveyance or transfer, each transferee or grantee and each of his heirs, successors,

\H 3



transferees or assigns agree with Covenantor and each other to be bound by the covenants,

conditions and restriction contained herein.

^3. Partial Resale, Lease or Sublease. The sale, subdivision, leasing and subleasing

of a portion of the Property shall be prohibited unless each such portion resulting from such sale,

subdivision, leasing or subleasing will meet all of the requirements contained herein and

contained in any applicable, valid governmental ordinances and regulations.

7. Enforcement. Covenantor and any person, corporation or other entity who

hereafter asserts or claims any right, title, claim or interest in and to the Property, whether as

successor in title or otherwise and whether voluntarily or by operation of law ("Grantee"), and

any person, corporation or other entity claiming by, through or under Covenantor or Grantee, or

their heirs, assigns or successors, or any of them severally, shall have the right to enforce the

restrictions contained in this Covenant and to proceed at law or in equity to compel compliance

with or prevent the violation or breach of the terms hereof. The prevailing party in any action to

enforce any provision of this Covenant shall be entitled to recover all costs of such action,

including reasonable attorney fees.

8. Miscellaneous. The determination that any provision of this Covenant is invalid

shall not affect any other provision of this Covenant and the other provisions of this Covenant

shall remain in full force and effect. No waiver of the breach of any provision of this Covenant

shall constitute a waiver of a subsequent breach of the same provision or of any other provision.

This instrument does not limit or otherwise affect prior land use restrictions that have been

placed on the Property. No right of action shall accrue for or on account of the failure of any

person to exercise any right created by this Covenant nor for imposing any provision, condition,

restriction or covenant which may be unenforceable.

Dated this f^ day of December, 2005.

FMC IDAHO LLC

2/3



STATE OF IDAHO

COUNTY OF BANNOCK

) ss.

I certify that I know or have satisfactory evidence that Rob J. Hartman , is the person

who appeared before me, that said person acknowledged that (s)he signed this instrument, and

that said person on oath stated that (s)he was authorized to execute the instrument as the Vice

President of FMC Idaho LLC , and that the instrument was the free and voluntary act of

said corporation.

Given under my hand and official seal thi

TOTARY PUBLIC in and for the State of Idaho,

residing at T^ftffTil j.D , ,
My appointment expires ^\\[[~0 uYb I (

3/3













Recording Requested By and 
When Recorded Return to: 

Instrument# 198944 
POWER COUNTY, IDAHO 
9-20-2010 11 :31 :01 No. of Pages: 12 
Recorded for : FMC IDAHO LLC 
CHRISTINE STEINLICHT : .00 
Ex-Officio Recorder Deput~,.u..~~~L.4'....l.LIW 

SPACE ABOVE THIS LINE FOR RECORDERS USE ONLY 

THIS PROPERTY IS SUBJECT TO AN ENVIRONMENTAL COVENANT IMPOSllNG 
ACTIVITY AND USE LIMITATIONS PURSUANT TO THE UNIFORM 
ENVIRONMENTAL COVENANTS ACT, IDAHO CODE§ 55-3001, et seq. 

ENVIRONMENTAL COVENANT 

FMC Idaho LLC ("FMC") as the owner of the Property described below grants this 
Environmental Covenant pursuant to the Uniform Environmental Covenants Act, Idaho 
Code§§ 55-3001 through 3015. FMC grants this Environmental Covenant to itself and 
its assigns as "holders" as defined at Idaho Code § 55-3002(6). This Environmental 
Covenant sets forth protective provisions, covenants, restrictions and conditions 
(collectively referred to as "Activity and Use Limitations") on the Property described 
below. The Activity and Use Limitations are designed to protect natural resources, 
human health and the environment. The U.S. Environmental Protection Agency 
("EPA") and the Idaho Department of Environmental Quality (the "Department") are 
signing this Environmental Covenant as "agencies" as that term is defined in Idaho 
Code§ 55-3002(2). The rights granted to EPA and the Department under UECA and 
this Environmental Covenant are not interests in real property and they are not "holders" 
under this Environmental Covenant. 

Property. This Environmental Covenant concerns FMC-owned property located north of 
Highway 30 in Power County, Idaho that is within the FMC Plant Operable Unit of the 
Eastern Michaud Flats ("EMF") Superfund Site, a National Priorities List site under the 
federal Comprehensive Environmental Response, Compensation and Liability Act. The 
Property consists of Parcel 3 of the property conveyed to FMC under Instrument 
Number 17 4944 as recorded in the Power County recorder's office, also designated as 
Supplemental Remedial Investigation Addendum ("SRIA") Parcels 4, 5 and 6, and is 
legally described in the attached Schedule A (hereinafter referred to as the "Property"). 
The general location of the Property is shown on the map attached as Schedule B. 

Property Ownership. FMC hereby represents and warrants to the other signatories to 
this Environmental Covenant that it is the sole owner of the Property, holds fee simple 

ENVIRONMENTAL COVENANT - Page 1of8 

fl :J-



title to the Property, and has the power and authority to enter into this Environmental 
Covenant. 

Reason for Activity and Use Limitations. FMC never conducted elemental phosphorus 
processing, phosphate ore handling or process waste management at the Property. 
However, its location directly north of other FMC property at which FMC carried out 
these operations prior to shutdown in 2001 and near the J.R. Simplot Company 
("Simplot") phosphorus ore processing plant that remains in operation has caused soil 
and ground water contamination at the Property as detailed in the administrative record 
referenced below. EPA issued a Record of Decision ("ROD") in June 1998 that 
selected remedial action for the EMF Superfund Site including the Property, but EPA is 
reviewing that ROD with respect to the FMC Plant Operable Unit including what 
remedial action, if any, may be required at the Property. The Activity and Use 
Restrictions set forth herein are not inconsistent with the remedial action that EPA 
selected in the June 1998 ROD. EPA has concluded that it is appropriate to issue a 
Ready for Reuse Determination for the Property notwithstanding the current remedial 
action re-evaluation, based on the environmental characterization that FMC has 
conducted at the Property, the levels of soil and groundwater contaminants that have 
been found, the activity and use restrictions placed by this Environmenta l Covenant, 
and other factors. This Environmental Covenant supports the EPA Ready for Reuse 
Determination. 

Name and Location of Administrative Record. A copy of the administrative record for 
the EMF Superfund Site, which encompasses the Property, can be found at the Idaho 
State University Library, 921 South 8th Avenue, Pocatello, Idaho 83209. 

Activity and Use Limitations. By acceptance and recordation of this Environmental 
Covenant, FMC and any successors in interest (i.e., future owners of the Property or 
any portion thereof) are hereby restricted from using the Property, now or at any time in 
the future, as specifically set forth below: 

1 . The Property, and any portion thereof, shall not be used for any residential 
purposes, child care, hospitals, schools, churches or other religious premises, or 
residential use associated with commercial premises such as managers' housing 
at hotels or motels. 

2. There shall be no extraction of ground water under the Property for human 
consumption that exceeds the Maximum Contaminant Levels prescribed by the 
federal Safe Drinking Water Act. 

3. The Property shall not be used for growing fruits and vegetables for human 
consumption. 

FMC or its successors in interest shall be solely responsible for demonstrating that use 
on the Property is in conformity with the Activity and Use Limitations. If any event or 
action occurs that constitutes or may constitute a breach of the activity and use 
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following persons: (a) each person that signed the Environmental Covenant; (b) each 
person holding a recorded interest in the Property; (c) each person in possession of the 
Property; (d) Power County; and (e) any other person as EPA or the Department may 
require. The validity of the Environmental Covenant is not affected by failure to provide 
a copy of the Environmental Covenant as required under this section. 

Compliance Reporting. FMC, and/or any successors in interest, shall submit annually 
to the Department and EPA written documentation verifying that the activity and use 
limitations remain in place and compliance with the activity and use limitations. 

Enforcement. EPA, the Department and any party to the Environmental Covenant shall 
have authority to enforce the Activity and Use Limitations against the owner at the time 
of a violation of this Environmental Covenant and any other person then using the 
Property. Failure to comply with any of the Activity and Use Limitations set forth herein 
shall be grounds for EPA, the Department, or their successors, to require the owner at 
that time to correct or remove any violations of this Environmental Covenant. Violation 
of this Environmental Covenant shall be grounds for EPA, the Department or their 
successors to file civil actions against the owner at that time as provided by law or in 
equity including, without limitation, the Uniform Environmental Covenants Act, Idaho 
Code§ 55-3011. 

Non-Waiver. No failure on the part of EPA, the Department or any holder at any time to 
require performance of any term of this Environmental Covenant shall be taken or held 
to be a waiver of such term or in any way affect the rights of EPA, the Department or 
any holder to enforce such term. 

Property Access. EPA and the Department shall have a right of access to the Property 
at reasonable times for the purposes of evaluating compliance with this Environmental 
Covenant. 

Notice of Conveyance of Property. Within thirty (30) days after the closing of any 
conveyance of the Property, or part thereof, the conveyor of the Property shall provide 
written notice to EPA, the Department and Power County regarding the name and 
address of all the then owners and/or occupants of the Property, or part thereof, 
conveyed. EPA and the Department shall not, by reason of this Environmental 
Covenant, have authority to approve, disapprove, or otherwise affect any conveyance of 
the Property except as otherwise provided by law. 

Notices. All notices required or permitted to be given hereunder shall be in writing and 
mailed in the United States Mail, postage prepaid , by certified or registered mail, return 
receipt requested, to the appropriate address indicated below or at such other place or 
places as FMC or its successors, EPA or its successors, or the Department or its 
successors, may, from time to time, respectively, designate in a written notice given to 
the other parties. Notices that are deposited in the United States Mail in accordance 
with the terms of this provision shall be deemed received three (3) days after the date of 
mailing thereof. 
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Recording Requested By and 
When Recorded Return to: 
 
 
 
 
 
 
              
SPACE ABOVE THIS LINE FOR RECORDERS USE ONLY 
 
 
THIS PROPERTY IS SUBJECT TO AN ENVIRONMENTAL COVENANT IMPOSIING 
ACTIVITY AND USE LIMITATIONS PURSUANT TO THE UNIFORM 
ENVIRONMENTAL COVENANTS ACT, IDAHO CODE § 55-3001, et seq. 
 
 
ENVIRONMENTAL COVENANT 
 

FMC Idaho LLC (“FMC”) as the owner of the Property described below grants this 
Environmental Covenant pursuant to the Uniform Environmental Covenants Act, Idaho 
Code §§ 55-3001 through 3015.  FMC grants this Environmental Covenant to itself and 
its assigns as “holders” as defined at Idaho Code § 55-3002(6).  This Environmental 
Covenant sets forth protective provisions, covenants, restrictions and conditions 
(collectively referred to as “Activity and Use Limitations”) on the Property described 
below.  The Activity and Use Limitations are designed to protect natural resources, 
human health and the environment.    The U.S. Environmental Protection Agency 
(“EPA”) and the Idaho Department of Environmental Quality (the “Department”) are 
signing this Environmental Covenant as “agencies” as that term is defined in Idaho 
Code § 55-3002(2).  The rights granted to EPA and the Department under UECA and 
this Environmental Covenant are not interests in real property and they are not “holders” 
under this Environmental Covenant. 
  
Property. This Environmental Covenant concerns FMC-owned property located 
<Specify RAs / Property subject to covenant> in Power County, Idaho that is within 
the FMC Operable Unit of the Eastern Michaud Flats (“EMF”) Superfund Site, a National 
Priorities List site under the federal Comprehensive Environmental Response, 
Compensation and Liability Act.  The Property consists of <Specify RAs / Property 
subject to covenant> of the property conveyed to FMC under Instrument Number 
<Insert instrument numbers(s) for underlying deed(s) affected by covenant> as 
recorded in the Power County recorder’s office, and is legally described in the attached 
<insert survey plat of RAs / Property subject to covenant or boundary survey for 
Northern Properties subject to covenant> (hereinafter referred to as the “Property”).     
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Property Ownership.  FMC hereby represents and warrants to the other signatories to 
this Environmental Covenant that it is the sole owner of the Property, holds fee simple 
title to the Property, and has the power and authority to enter into this Environmental 
Covenant.   
 
Reason for Activity and Use Limitations.  EPA issued an Interim Record of Decision 
Amendment (“IRODA”) in September 2012 that selected interim remedial actions for the 
FMC Operable Unit of the EMF Superfund Site including the Property. The Activity and 
Use Restrictions set forth herein are consistent with the interim remedial action that 
EPA selected as set forth in the IRODA. This Environmental Covenant supports the 
remedial action objectives for the FMC OU. 
 
Name and Location of Administrative Record.  A copy of the administrative record for 
the EMF Superfund Site, which encompasses the Property, can be found at the Idaho 
State University Library, 921 South 8th Avenue, Pocatello, Idaho 83209.    
 
Activity and Use Limitations.  By acceptance and recordation of this Environmental 
Covenant, FMC and any successors in interest (i.e., future owners of the Property or 
any portion thereof) are hereby restricted from using the Property, now or at any time in 
the future, as specifically set forth below:  
 

<INSERT Activity and Use Limitations per Sections 3.2.1 and 3.2.2 
of the Institutional Controls Implementation and Assurance Plan> 

 
FMC or its successors in interest shall be solely responsible for demonstrating that use 
on the Property is in conformity with the Activity and Use Limitations.  If any event or 
action occurs that constitutes or may constitute a breach of the activity and use 
limitations, FMC or any successors in interest shall notify EPA and the Department 
within thirty (30) days of becoming aware of the event or action, and shall remedy the 
breach of the activity and use limitations within sixty (60) days of becoming aware of the 
event or action, or such other time frame as may be agreed to by FMC or any 
successors in interest, EPA and the Department. 
 
Amendment by Consent.  This Environmental Covenant may be amended by consent 
pursuant to Idaho Code § 55-3010.  Except for an assignment undertaken pursuant to a 
governmental reorganization, assignment of the Environmental Covenant to a new 
holder is an amendment.  
 
Duration and Termination.  The Activity and Use Limitations shall apply to the Property, 
or any subdivided portion thereof, in perpetuity unless FMC or its successors in interest 
apply to EPA and the Department to have this Environmental Covenant terminated 
pursuant to Idaho Code § 55-3010 and demonstrate that contaminated soils and ground 
water are at levels the EPA and the Department deem in writing to be adequate for the 
Property, or any subdivided portion thereof, to be developed for unrestricted use. 
 



 
Draft Institutional Control Implementation and Assurance Plan Appendix D 
DRAFT ENVIRONMENTAL COVENANT – FMC, EPA and IDEQ   
 Page 3 of 8  

  

Provisions to Run With the Land.  Each and all of the Activity and Use Limitations shall 
run with the land, and pass with each and every portion of the Property, and shall apply 
to and bind the respective successors in interest thereof.  Each and all of the Activity 
and Use Limitations are imposed upon the entire Property unless expressly stated as 
applicable to a specific portion of the Property. 
 
Concurrence of Subsequent Owners Presumed.  All purchasers, lessees, or possessors 
of any portion of the Property shall be deemed by their purchase, leasing, or possession 
of such Property to be in accord with the foregoing and to agree for and among 
themselves, and their successors, that the Activity and Use Limitations as herein 
established must be adhered to and that their interest in the Property shall be subject to 
the Activity and Use Limitations contained herein. 
 
Recording/ Filing of Environmental Covenant.  This Environmental Covenant and any 
amendment or termination of the Environmental Covenant shall be recorded in the 
Power County recorder’s office.  This Environmental Covenant shall be recorded by 
FMC or its successors in interest within fifteen (15) days of receipt of this Environmental 
Covenant signed by all parties.  Any amendment or termination shall be recorded by the 
owner at that time within fifteen (15) days of receipt of such amendment or termination 
signed by all parties.  Within thirty (30) days of the recording of this Environmental 
Covenant or any amendment or termination, FMC, its successors in interest or the 
owner at the time of amendment or termination shall provide to EPA and the 
Department a copy of this recorded Environmental Covenant or any amendment or 
termination of this Environmental Covenant.  Upon receipt of the copy of the recorded 
Environmental Covenant, and any amendment or termination, the Department shall post 
the copy of the fully executed instrument in the Registry as required by Idaho Code 
Section 55-3012(1).  In addition, a copy of the recorded Environmental Covenant, or 
any amendment or termination, shall be provided by the owner at that time to the 
following persons:  (a) each person that signed the Environmental Covenant; (b) each 
person holding a recorded interest in the Property; (c) each person in possession of the 
Property; (d) Power County; and (e) any other person as EPA or the Department may 
require.  The validity of the Environmental Covenant is not affected by failure to provide 
a copy of the Environmental Covenant as required under this section.   
 
Compliance Reporting.  FMC, and/or any successors in interest, shall submit annually 
to the Department and EPA written documentation verifying that the activity and use 
limitations remain in place and compliance with the activity and use limitations. 
 
Enforcement.  EPA, the Department and any party to the Environmental Covenant shall 
have authority to enforce the Activity and Use Limitations against the owner at the time 
of a violation of this Environmental Covenant and any other person then using the 
Property.  Failure to comply with any of the Activity and Use Limitations set forth herein 
shall be grounds for EPA, the Department, or their successors, to require the owner at 
that time to correct or remove any violations of this Environmental Covenant.  Violation 
of this Environmental Covenant shall be grounds for EPA, the Department or their 
successors to file civil actions against the owner at that time as provided by law or in 



 
Draft Institutional Control Implementation and Assurance Plan Appendix D 
DRAFT ENVIRONMENTAL COVENANT – FMC, EPA and IDEQ   
 Page 4 of 8  

  

equity including, without limitation, the Uniform Environmental Covenants Act, Idaho 
Code § 55-3011. 
 
Non-Waiver.  No failure on the part of EPA, the Department or any holder at any time to 
require performance of any term of this Environmental Covenant shall be taken or held 
to be a waiver of such term or in any way affect the rights of EPA, the Department or 
any holder to enforce such term.  
 
Property Access.  EPA and the Department shall have a right of access to the Property 
at reasonable times for the purposes of evaluating compliance with this Environmental 
Covenant. 
 
Notice of Conveyance of Property.  Within thirty (30) days after the closing of any 
conveyance of the Property, or part thereof, the conveyor of the Property shall provide 
written notice to EPA, the Department and Power County regarding the name and 
address of all the then owners and/or occupants of the Property, or part thereof, 
conveyed.  EPA and the Department shall not, by reason of this Environmental 
Covenant, have authority to approve, disapprove, or otherwise affect any conveyance of 
the Property except as otherwise provided by law.  
 
Notices.  All notices required or permitted to be given hereunder shall be in writing and 
mailed in the United States Mail, postage prepaid, by certified or registered mail, return 
receipt requested, to the appropriate address indicated below or at such other place or 
places as FMC or its successors, EPA or its successors, or the Department or its 
successors, may, from time to time, respectively, designate in a written notice given to 
the other parties.  Notices that are deposited in the United States Mail in accordance 
with the terms of this provision shall be deemed received three (3) days after the date of 
mailing thereof. 
 

FMC IDAHO LLC:    FMC Corporation 
    ATTN:  Barbara Ritchie 
    Associate Director, Environmental 
    1735 Market Street 
    Philadelphia, Pennsylvania  19103  
 
EPA:    U.S. Environmental Protection Agency 
    ATTN:  Kevin Rochlin 

EMF Superfund Project Manager 
Office of Environmental Cleanup (ECL-113) 

    1200 Sixth Avenue 
    Seattle, Washington  98101 
 
THE DEPARTMENT: Idaho Department of Environmental Quality 
    ATTN:  Joe Nagel 

1410 N. Hilton 
Boise, Idaho  83706 
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Partial Invalidity.  If any portion of the Environmental Covenant or terms set forth herein 
is determined to be invalid for any reason, the remaining portion shall remain in full 
force and effect as if such invalidated portion had not been included herein. 
  
Headings.  Headings at the beginning of each section of this Environmental Covenant 
are solely for the convenience of the parties and are not a part of the Environmental 
Covenant. 
 
Idaho Code References.  All references to the Idaho Code sections include successor 
provisions. 
 
Reservation of Rights.  Notwithstanding any provision of this Environmental Covenant, 
EPA and the Department retain all of their access and enforcement authorities under 
any applicable statute or rule.  Nothing in this Environmental Covenant shall affect the 
ability of EPA or the Department to enforce the terms of any consent decree or other 
agreement or order relating to remediation of the Property entered into between EPA 
and/or the Department, on the one hand, and FMC and/or other parties.  Nothing in this 
Environmental Covenant shall affect the obligations of FMC or other parties under any 
consent decree or other agreement or order.  Acceptance by EPA and the Department 
hereunder is based upon the information presently known or available to EPA and the 
Department with respect to the environmental condition of the Property, and EPA and 
the Department reserve the right to take appropriate action under applicable authorities 
in the event EPA or the Department determines that new information warrants such 
action. 
 
Effective Date.  The effective date of this instrument shall be the date the fully executed 
Environmental Covenant is recorded at the Power County recorder’s office.   
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Signature and Acknowledgments 
 
Accepted: 
 
Idaho Department of Environmental Quality  
 
 
Signature:                 
 
Printed Name:         
 
Title:      Director, Idaho Department of Environmental Quality 
 
Date:             
 
 
 
 
State of Idaho  ) 
    ) ss. 
County of Ada  ) 
 
On this _____ day of ___________, in the year ______, before me, a Notary Public in 
and for said County and State, personally appeared _________________, known or 
identified to me to be the Director of the Idaho Department of Environmental Quality that 
executed this Environmental Covenant, and acknowledged to me that the Idaho 
Department of Environmental Quality executed the same. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 
 

 
Notary Public for Idaho:  __________________________   
 
Residing at:    ________________ ___________  
 
Commission Expires:  ________________ ______  
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Signature and Acknowledgments 
 
Accepted: 
 
United States Environmental Protection Agency 
 
 
Signature:                 
 
Printed Name:  __    ___________   
 
Title:      __________________________________________ 
 
Date:             
 
 
 
 
State of Washington ) 
    ) ss. 
County of King  ) 
 
On this _____ day of ___________, in the year ______, before me, a Notary Public in 
and for said County and State, personally appeared _____________________, known 
or identified to me to be the ________________________________________ of the 
United States Environmental Protection Agency that executed this Environmental 
Covenant, and acknowledged to me that the United States Environmental Protection 
Agency executed the same. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 
 
 

Notary Public for _______________________:  _______   
 
Residing at:   _________________ ______ ______  
 
Commission Expires: ______ _________________   
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Signature and Acknowledgments 
 
Accepted: 
 
FMC Idaho LLC 
 
 
Signature:        ______         
 
Printed Name:    __________________  
 
Title:      President_______________________________________  
 
Date:           _______  
 
 
 
State of _______________ ) 
     ) ss. 
County of ____________  ) 
 
On this _____ day of ___________, in the year ______, before me, a Notary Public in 
and for said County and State, personally appeared ________________, known or 
identified to me to be the President of FMC Idaho, LLC that executed this Environmental 
Covenant, and acknowledged to me that FMC Idaho LLC executed the same. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year in this certificate first above written. 
 
 

Notary Public for _______________________:  _______   
 
Residing at:   _________________ ______ ______  
 
Commission Expires: ______ _________________   
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Draft Excavation and Fill Management Plan 

FMC Operable Unit of the Eastern Michaud Flats (“EMF”) Superfund Site 

January 2015 

 

As specified in the Environmental Covenant Imposing Activity and Use Restrictions 
(“Environmental Covenant”) recorded by FMC Corporation (“FMC”) on property it owns in 
Power County, Idaho within the FMC Operable Unit (“OU”) of the Eastern Michaud Flats 
(“EMF”) Superfund Site (the “Property”), any excavations occurring within Property areas 
covered by soil caps must comply with this Excavation and Fill Management Plan (“EFMP”).  
The Property areas that are covered by soil caps are identified below in this EFMP and shown on 
the attached survey plat figure.   

The EMF Superfund Site is a National Priorities List site under the federal Comprehensive 
Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. §9601 et 
seq.  This EFMP is a component of the Institutional Control Implementation and Assurance Plan 
(“ICIAP”) that FMC has developed and the United States Environmental Protection Agency 
(“EPA”) has approved to protect the integrity of the remedial actions that have been and will be 
implemented at the Property in accordance with the Interim Amendment to the Record of 
Decision for the EMF Superfund Site FMC Operable Unit (IRODA; EPA 2012a) that was issued 
by EPA Region 10 on September 27, 2012 and the Unilateral Administrative Order to FMC for 
Remedial Design and Remedial Action, EPA Docket No. CERCLA-10-2013-0116 (UAO; EPA 
2013a), which became effective on June 20, 2013.  The remedial actions that the IRODA and 
UAO require at the Property include the construction, monitoring and maintenance of caps over 
contaminated soils to prevent potential exposures and releases that could present unacceptable 
risks to human health or the environment.   

Definitions 

Entity:  An individual or company other than FMC that has an existing easement as of the date of 
the Environmental Covenant for access to and use of the Property, or that after such date 
acquires an easement or other legal interest after that date that provides the Entity a right to 
access and use the Property.   

Soil Caps:  There are two types of soil caps that have been constructed at the specific RAs within 
the Property.  An evapotranspirative (ET) cap, consisting of a minimum of 30-inch thick soil 
cover above a 12-inch thick capillary break and screened slag layer, has been or will be 
constructed on Remediation Area (“RA”)-B, RA-C, RA-D, RA-E, RA-F1, RA-F2, RA-H and 
RA-K.  A minimum 12-inch thick soil cover (gamma cap) has been or will be constructed on 
RA-A, RA-F (areas other than RA-F1 and RA-F2), and RA-G. 



   

Draft Excavation and Fill Management Plan 2 January 2015 

Prohibitions 

1. Excavation and other activities that could disturb the evapotranspirative (“ET”) soil caps 
constructed at Remediation Areas at the Property where elemental phosphorus is known 
or suspected to be present, specifically RA-B, RA-C, RA-F1, RA-F2 and RA-K, or 
activities that could disturb the material beneath the ET caps at those RAs, are strictly 
prohibited unless they are (1) authorized under an EPA-approved Operations, 
Maintenance and Monitoring (“OM&M”) Plan, (2) specifically directed by EPA, or (3) 
specifically approved by EPA under a project-specific EFMP. 
 

2. Excavation and other activities that could disturb the ET soil caps at RA-D, RA-E or RD-
H or the gamma caps at RA-A, RA-F (not including RA-F1 and RA-F2), and RA-G, or 
activities that could disturb the material beneath those ET and gamma caps, are strictly 
prohibited unless they are (1) authorized under an EPA-approved Operations, 
Maintenance and Monitoring (“OM&M”) Plan, (2) specifically required by EPA, (3) 
specifically approved by EPA under a project-specific EFMP, or (4) consistent with the 
criteria and procedures specified below in this EFMP.    
     

CRITERIA AND PROCEDURES FOR BEING AUTHORIZED UNDER THIS EFMP TO 
CONDUCT EXCAVATION AND OTHER ACTIVITIES THAT COULD DISTURB THE 
SOIL CAPS AND UNDERLYING MATERIALS AT:  

1. THE ET CAPS AT RA-D, RA-E, AND RA-H, AND 
2. THE GAMMA CAPS AT RA-A, RA-F (NOT INCLUDING RA-F1 AND RA-F2) 

AND RA-G 

Pre-Excavation Requirements 

Prior to initiating any excavation or any activities that could disturb the soil covers and/or 
underlying material at the ET caps at RA-D, RA-E and RA-H or at the gamma caps at RA-A, 
RA-F (not including RA-F1 and RA-F2) and RA-G, the Entity will contact FMC and provide the 
following pre-excavation documentation: 

1. Detailed description of the planned excavation activities including a statement of the 
purpose of the excavation (e.g., underground utilities, building foundation, etc.), 
drawing(s), specifications (e.g., depth of excavation, fill compaction requirements, etc.), 
planned project resources (e.g., heavy equipment, manpower) and an intended schedule 
for the work. 

2. A Health and Safety Plan (“HASP”) consistent with federal Occupational Safety and 
Health Act (“OSHA”) requirements for the Entity’s project. 
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FMC will consult with and assist the Entity in its preparation of a project-specific EFMP 
consistent with the procedures described below.  FMC will also provide the Entity with the final 
specifications and construction quality assurance (“CQA”) requirements for the affected soil 
caps.  The Entity’s project-specific EFMP will describe the methods and procedures to assure 
that the affected soil caps are reconstructed to the same specifications and quality as originally 
installed.  FMC will review and as appropriate approve the Entity’s project-specific EFMP.  
FMC reserves the right to require modification to or reject the Entity’s project-specific EFMP 
until FMC is satisfied that following completion of the project the affected cap(s) will be 
restored to a condition that meets the cap performance standards specified in the IRODA and 
UAO. The Entity may not commence the project field work until FMC has approved the project-
specific EFMP.   

Excavation and Fill Management Procedures 

For most projects, the excavation and fill management is expected to follow these procedures: 

1. Remove soil cap selectively and without excavating into or comingling with underlying 
fill, and stockpile soil on the surface of the cap surface adjacent to the excavation.   

2. If the excavation is in an area covered with an ET cap, remove the soil cap, capillary 
break, and screened slag layer material (consisting primarily of slag).  Establish a 
location(s) to keep the capillary break material separated from the cap soil.  The capillary 
break and screened slag material must not be left on the surface or comingled with the 
cap soil material.  Measures that may assist in accomplishing this may include placement 
of heavy geofabric adjacent to the excavation, or utilization of containers (bins or dump 
trucks).  

3. Establish a location(s) to keep the site fill (excavated from beneath the soil cap) separated 
from the cap soil.  Placement of heavy geofabric adjacent to the excavation or utilization 
of containers (bins or dump trucks) may assist with this process. 

4. Install the underground utility (e.g., power line, pipeline) or perform other planned 
activities in accordance with the Entity’s specifications and plans. 

5. Place and compact removed underlying fill material to the original elevation within the 
excavated area (or trench).  This will typically be accomplished by placing the “last out” 
material as the “first in” during backfill. 

6. Any excess fill materials will be placed at a location on the property as directed by FMC.  
FMC anticipates that one or more areas may be designated, depending on the volume of 
excess fill material.  FMC will direct the Entity regarding management of the excess 
material once placed at the designated location(s).  In general, the excess material will be 
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capped by the same type of soil cap at the designated location(s) as was removed during 
the project. 

7. If the excavation is in an area covered with an ET cap, place and compact the screen slag 
material first and then capillary break material to the original layer elevations within the 
excavated area (or trench). 

8. Place and compact the soil cover layer material to the original design grade and 
specifications.  

9. Re-seed with seed mix prescribed in the specifications or other EPA-approved plan. 

The procedures identified above will apply to most projects, but might not be relevant or 
applicable to all potential projects.  The Entity may develop modified procedures in its project-
specific EFMP.    
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